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l.
ADVERTISEMENT
RFP NO. 20-01, CONSTRUCTION MANAGER AT RISK

McLean Independent School District (the “District” or “Owner”) is requesting Proposals for a
Construction Manager at Risk (CMAR), One-step Process (per Texas Government Code,
Chapter 2269, Subchapter F) relating to its 2020 Roof Repair/Replacement Project to school
facilities (the “Project”). The estimated budget for construction is approximately $320,000.00
Proposals for the Project will be received by mail or hand delivery only at the McLean
Independent School District Administration Office: Mailing Address: P.O. Box 90, McLean,
Texas, 79057 or Physical Address: 600 Rowe Street, McLean, Texas 79057. CMAR shall
identify its Proposal by typing on the outside of the envelope: “Proposal for Construction
Manager at Risk for 2020 Roof Repair/Replacement Project, RFP No. 20-01.” Proposals
received after 3:00 p.m. on May 21, 2020 will be returned unopened. Fax or electronic
responses will NOT be considered.

The procurement method is CONSTRUCTION MANAGER AT RISK, ONE-STEP PROCESS.
RFP # 20-01, 2020 Roof Repair/Replacement Project

Project Objective — Repair/replacement of roofing materials and components at all
District facilities, including a District-owned single-family home.

Estimated Total Construction Budget — $320,000.00
Estimated Final Project Completion — September 15, 2020

CRITERIA FOR SELECTION

Per Texas Government Code § 2269.055, “In determining the award of a contract under this
Chapter,” a district may consider specified criteria with an assigned weighted value. The District
will consider the criteria and weights described in Section 1.9 herein.

Owner reserves the right to reject, in its sole discretion, any or all Proposals submitted in
response to this Request for Proposal (“RFP”), or any part of any Proposal and/or waive
technicalities. The Owner reserves the right to seek clarification and/or request additional
information. Owner will award a contract, if any, that serves the best interests of the Owner.
Owner's waiver of any deviations in any Proposal will not constitute a modification of this RFP
and will not preclude Owner from asserting all rights against CMAR for failure to fully comply
with all terms and conditions of this RFP. All Proposals in response to this RFP become the
property of the Owner and may be subject to release to any requester under the provisions of
the Texas Public Information Act, Chapter 552 of the Texas Government Code, and Attorney
General Opinions issued under that statute. Owner may re-issue another RFP for the services
as described in this RFP or similar services at any time.

Per Section 44.043, of the Education Code, (b) notwithstanding any other provision of
this chapter, a school district:
1. May not consider whether a vendor is a member of or has another relationship with
any organizations; and
2. Shall ensure that its Proposal specifications do not deny or diminish the right of a
person to work because of the person’s membership or other relationship status with
respect to any organization.

OWNER RESERVES THE RIGHT TO REJECT ANY OR ALL PROPOSALS AND TO WAIVE
IRREGULARITIES OR INFORMALITIES AS MAY BE DEEMED IN OWNER'S INTEREST.
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For additional information, see the Proposal Instructions to CMARS, or contact the business
manager as noted below on or before May 14, 2020, to view and inspect the premises and
specifications:

McLean Independent School District

ATTN: Amy Calvert, Business Manager Phone: 806-779-2571

PO Box 90 EMAIL: amy.calvert@region16.net
McLean, Texas 79057

Unless a prevailing wage schedule otherwise is attached hereto, the Board of Trustees, for the
purpose of complying with Section 2258, Subchapter B of the Texas Government Code for all
public contracts, has adopted the prevailing wage rates as determined by the United States
Department of Labor in accordance with the Davis-Bacon Act as the published rates for the
Owner. These rates are listed on the following website: https://beta.sam.gov/search?index=wd .

IT IS THE RESPONSIBILITY OF THE CMAR TO ENSURE THAT IT AND ALL OTHER
CONTRACTORS AND SUBCONTRACTORS PAY THE APPROPRIATE RATE OR HIGHER
ON THE PROJECT OR BE SUBJECT TO PENALTY AS SET FORTH IN SECTION 2258.023
OF THE TEXAS GOVERNMENT CODE.

CONFLICT OF INTEREST. Effective January 1, 2006, any person or entity, as well as agents
of such persons, who contracts or seeks to contract with the Owner for the sale or purchase of
property, goods, or services are required to file a Conflict of Interest Questionnaire with the
Owner. A Conflict of Interest questionnaire is included in this RFP. The completed form must
be returned as part of your Proposal submittal.

NO ISRAEL BOYCOTT CERTIFICATION. Any responder tot his RFP must agree that, in
accordance with Texas Government Code 2271.002, the following provision applies to any
subsequent Agreement if: (1) the value of the Agreement is $100,000 or more; (2) the
responder is not a sole proprietor; and (3) the responder employs 10 or more full-time
employees:

Contractor hereby verifies it does not and will not boycott Israel during the term of this
contract. “Boycott” means refusing to deal with, terminating business activities with, or
otherwise taking any action that is intended to penalize, inflict economic harm on, or limit
commercial relations specifically with Israel, or with a person or entity doing business in
Israel or in an Israeli-controlled territory, but does not include an action made for
ordinary business purposes.

COMPANIES ENGAGED IN BUSINESS WITH IRAN, SUDAN, OR A FOREIGN TERRORIST
ORGANIZATION. In accordance with Texas Government Code, Chapter 2252, Subchapter F,
Owner is prohibited from entering into a contract with a company that is identified on a list
prepared and maintained by the Texas Comptroller or the State Pension Review Board under
Texas Government Code Sections 806.051, 807.051, or 2252.153. By submitting a Response
to this RFQ, Contractor certifies to Owner that it is not a listed company under any of those
Texas Government Code provisions, and thereby voluntarily and knowingly acknowledges and
agrees that any contract resulting from its Response shall be null and void should facts arise
leading the Owner to believe that the A/E was a listed company at the time of this procurement.

CERTIFICATE OF INTERESTED PARTIES: Effective January 1, 2016, Texas governmental
entities must comply with the “Disclosure of Interested Parties” mandated by Texas HB 1295, as
implemented by the Texas Ethics Commission. Briefly stated, all contracts requiring an action or
vote by the governing body of the entity or agency before the contract may be signed
(regardless of the dollar amount) or has a value of at least $1 million will require the on-line
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completion of Form 1295 “Certificate of Interested Parties,” per Texas Government Code §
2252.908. Form 1295 is also required for any and all contract amendments, extensions or
renewals made after January 1, 2016. Therefore, Contractor will be required to create,
electronically file, and present such Form 1295 to the District using the Texas Ethics
Commission’s online filing application at final execution of any contract with the District.

Pursuant to Texas Government Code 8§2269.053, the Mclean ISD Board of Trustees has
delegated and authorized the Superintendent or his designee to receive and review proposals,
and recommend to the Board those CMARSs he believes to provide the best value to the District
based on the criteria and weights provided herein.

WAIVER OF CLAIMS: BY TENDERING A RESPONSE TO THIS RFP, THE CMAR
ACKNOWLEDGES THAT IT HAS READ AND FULLY UNDERSTANDS THE
REQUIREMENTS FOR SUBMITTING A PROPOSAL, AND THE PROCESS USED BY THE
OWNER FOR SELECTING A CMAR. FURTHER, BY RESPONDING AND FOR BEING
CONSIDERED FOR THIS PROJECT, THE CMAR FULLY, VOLUNTARILY AND
UNDERSTANDINGLY WAIVES AND RELEASES ANY AND ALL CLAIMS AGAINST OWNER
AND ANY OF ITS TRUSTEES, OFFICERS, AGENTS AND/OR EMPLOYEES THAT COULD
ARISE OUT OF THE ADMINISTRATION, EVALUATION, REJECTION OR
RECOMMENDATION OF ANY PROPOSAL SUBMITTED IN RESPONSE TO THIS RFP.
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Il.
PROPOSAL INSTRUCTIONS

PART — GENERAL

11 RECEIPT AND OPENING OF PROPOSALS

A.

McLean Independent School District (hereinafter referred to as “Owner” or
“District”), invites Proposals for services of a CMAR. This is a one-step selection
process.

SUBMISSION OF PROPOSALS: Sealed Proposals shall be submitted in a
sealed, opaque envelope, addressed Amy Calvert, Business Manager.
Proposals shall be submitted by U.S. Postal service to:

McLean Independent School District
Attn: Amy Calvert, Business Manager
P.O. Box 90

McLean, Texas, 79057

Or delivered by hand or overnight carrier to:
McLean Independent School District
Attn: Amy Calvert, Business Manager
600 Rowe Street
McLean, Texas 79057

PROPOSALS SHALL BE SUBMITTED NO LATER THAN THE FOLLOWING
TIME AND DATE:

May 21, 2020 at 3:00 p.m.

ALL ENVELOPES CONTAINING PROPOSALS SHALL BE MARKED WITH
"Proposal for Construction Manager at Risk for 2020 Roof
Repair/Replacement Project, RFP No. 20-01"

ALL PROPOSALS MUST BE RECEIVED BY THE DISTRICT BEFORE
OPENING DATE AND TIME.

LATE PROPOSALS: Owner is not responsible for lateness of mail, carrier, etc.
and time/date noted at Owner's office shall be the official time of receipt.

OPENING: Proposals will be opened and the following will be read aloud:
Name of firm responding
Fees or prices as requested

LOCATION OF PROPOSAL OPENING: Proposals will be publicly opened on the
date and at the time indicated in 1.1.B. above. Opening will be at the following
location:

McLean Independent School District
600 Rowe Street
McLean, Texas 79057
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NO ORAL, electronic, telegraphic, telephonic or facsimile transmitted Proposal(s)
will be considered.

Site Visit: not later than 7 days prior to deadline. Contact the Business
Manager’s office at 806-779-2571 for an appointment.

1.2 METHOD OF PROPOSAL

A.

DOCUMENTS: Each CMAR must submit three (3) complete sets of Proposal
Documents.

ETHICS: The CMAR shall not accept or offer gifts or anything of value nor enter
into any business arrangement with any employee, official or agent of the Owner.

CONFLICT OF INTEREST: No public official shall have a personal interest in this
Proposal or any resulting contract in accordance with Local Government Code
Title 5, Subtitled C, Chapter 171.

Notice to Proposers: Conflict of Interest Questionnaire Required by
Chapter 176 of the Texas Local Government Code

Effective January 1, 2006, any person or entity, as well as agents of such
persons, who contracts or seeks to contract with the Owner for the sale or
purchase of property, goods, or services (hereafter referred to as Vendors) are
required to file a Conflict of Interest Questionnaire with the Owner. Each person
or entity that contracts with the Owner is responsible for complying with all
applicable disclosure requirements. Forms and instructions will be included in the
RFP package.

CERTIFICATE OF INTERESTED PARTIES: Effective January 1, 2016, Texas
governmental entities must comply with the “Disclosure of Interested Parties”
mandated by Texas HB 1295, as implemented by the Texas Ethics Commission.
Briefly stated, all contracts requiring an action or vote by the governing body of
the entity or agency before the contract may be signed (regardless of the dollar
amount) or has a value of at least $1 million will require the on-line completion of
Form 1295 “Certificate of Interested Parties,” per Texas Government Code §
2252.908. Form 1295 is also required for any and all contract amendments,
extensions or renewals made after January 1, 2016. Therefore, CMAR will be
required to create, electronically file, and present such Form 1295 to the District
using the Texas Ethics Commission’s online filing application at final execution of
any contract with the Owner.

HB 89 VERIFICATION: The 85th Texas Legislature enacted House Bill 89
(codified in chapter 2270 of the Texas Government Code). As of September 1,
2017, state law requires written verification by a for-profit company before it
enters a contract with a local government (i.e., a school district) that verifies that
the company does not boycott Israel and will not boycott Israel during the term of
the contract. “Boycott” means refusing to deal with, terminating business
activities with, or otherwise taking any action that is intended to penalize, inflict
economic harm on, or limit commercial relations specifically with Israel, or with a
person or entity doing business in Israel or in an Israeli-controlled territory, but
does not include an action made for ordinary business purposes.
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F. COMPANIES ENGAGED IN BUSINESS WITH IRAN, SUDAN, OR A FOREIGN
TERRORIST ORGANIZATION. In accordance with Texas Government Code,
Chapter 2252, Subchapter F, the District is prohibited from entering into a
contract with a company that is identified on a list prepared and maintained by
the Texas Comptroller or the State Pension Review Board under Texas
Government Code Sections 806.051, 807.051, or 2252.153. By execution of any
Agreement resulting from this RFP 2020-01, proposer certifies to the District that
it is not a listed company under any of those Texas Government Code
provisions. Proposer hereby voluntarily and knowingly acknowledges and agrees
that any resulting Agreement shall be null and void should facts arise leading the
District to believe that the proposer was a listed company at the time of this
procurement.

G. INDEMNIFICATION: TO THE FULLEST EXTENT PERMITTED BY LAW, THE
SELECTED CMAR SHALL BE REQUIRED TO DEFEND, INDEMNIFY AND
SAVE HARMLESS THE OWNER, ITS TRUSTEES, AGENTS AND
EMPLOYEES FROM AND AGAINST ALL LOSSES, EXPENSES,
ATTORNEYS’ FEES, CLAIMS, SUITS AND ACTIONS, OF ANY CHARACTER,
NAME AND DESCRIPTION BROUGHT FOR OR ON ACCOUNT OF ANY
INJURIES OR DAMAGES, RECEIVED OR SUSTAINED BY ANY PERSON,
PERSONS, OR POROPERTY ARISING OUT OF THE AWARD OF THE
CONTRACT OR ON ACCOUNT OF ANY NEGLIGENT ACT OR FAULT OF
THE SELECTED CONTRACTOR, OR OF ANY AGENT, EMPLOYEE,
SUBCONTRACTOR OR SUPPLIER IN THE EXECUTION OF, OR
PERFORMANCE UNDER, ANY CONTRACT WHICH MAY RESULT FROM
THIS RFP, AND THE SELECTED CONSTRUCTION MANAGER AT RISK
SHALL PAY ANY JUDGMENT AND COSTS WHICH MAY BE OBTAINED
AGAINST OR PAID BY DISTRICT ARISING OUT OF SUCH INJURY OR
DAMAGES; provided and except, however, that this indemnification provision
shall not be construed as requiring the selected CMAR to indemnify or hold
harmless a registered architect, a licensed engineer or agent, servant, or
employee of a registered architect or licensed engineer, from liability for personal
injury, death, property injury, or any expense that arises from personal injury,
death or property damage, that is caused by or results from (1) defects in plans,
designs or specifications prepared, approved or used by the architect or
engineer; or, (2) negligence of the architect or engineer in the rendition or
conduct of professional duties called for arising out of the construction contract
and the plans, designs or specifications that are a part of the construction
contract.

H. COMPLIANCE: The selected Contractor and Proposal shall comply with all
Federal, State, County and local laws, including local building codes. The
selected CMAR shall not hire nor work any person not authorized to work, in
accordance with immigration laws, in Texas or the United States.

l. WAIVER OF CLAIMS: BY TENDERING A RESPONSE TO THIS REQUEST
FOR PROPOSAL, THE CMAR ACKNOWLEDGES THAT IT HAS READ AND
FULLY UNDERSTANDS THE REQUIREMENTS FOR SUBMITTING A
PROPOSAL, AND THE PROCESS USED BY OWNER FOR SELECTING A
CMAR. FURTHER, BY SUBMITTING A PROPOSAL, THE CMAR FULLY,
VOLUNTARILY AND UNDERSTANDINGLY WAIVES AND RELEASES ANY
AND ALL CLAIMS AGAINST OWNER, ARCHITECT OR ANY OF THEIR
TRUSTEES, OFFICERS, AGENTS AND/OR EMPLOYEES THAT COULD
ARISE OUT OF THE ADMINISTRATION, EVALUATION, RECOMMENDATION
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1.3

OR SELECTION OF ANY PROPOSAL SUBMITTED IN RESPONSE TO THIS
REQUEST FOR PROPOSAL.

Unless a prevailing wage schedule is attached hereto, the Owner, for the
purpose of complying with Section 2258, Subchapter B of the Texas Government
Code for all public contracts, has adopted prevailing wage rates as required by
law. These rates are listed at: https://beta.sam.gov/search?index=wd. IT IS THE
RESPONSIBILITY OF THE CMAR TO PAY THE APPROPRIATE RATE OR
HIGHER ON THE CONSTRUCTION PROJECT OR BE SUBJECT TO
PENALTY AS SET FORTH IN SECTION 2258.023 OF THE TEXAS
GOVERNMENT CODE.

The Owner reserves the right to require all CMARs to submit statements as to
previous experience in performing comparable work. The competency and
responsibility of CMARs and their proposed subcontractors will be considered in
making an award.

Each CMAR agrees in submitting its Proposal that no modifications, withdrawals
or cancellations may be made to the Proposal during the forty-five (45) days
following the time and date the Owner has ranked and selected CMARSs.

The Owner reserves the right to issue Addenda at any time prior to the proposal
opening. All such Addenda become, upon issuance, an inseparable part of the
RFP.

Owner is qualified for exemption from State and Local Sales Tax pursuant to the
provisions of Article 20.04 (F) of the Texas Limited Sales, Excise and Use
Applicable State Sales Taxes by complying with such procedures as my be
prescribed by the State Comptroller of Public Accounts.

It is the intention of the Owner to award the work within 30 days from the date
CMARs are ranked and selected by the Owner. However, the Owner may reject
any or all Proposals and/or abandon the Project if it determines that the Project
would not be in the best interest of the District.

Awards shall be made with reasonable promptness to the CMAR whose proposal
best conforms to the invitation and will be the most advantageous to the Owner
based on criteria and corresponding weights set forth herein at Section 1.9.

PREPARATION OF PROPOSAL

A.

Make Proposal in name of principal and if co-partnership, give names of all
parties.

Give CMAR’s complete physical address and email address.

If Proposal is submitted by an agent, provide satisfactory evidence of agency
authority.

Fill in all prices in both words and figures.

Submit Proposal in sealed, opaque envelope. No fax or electronic responses will
be considered.
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Indicate on the outside of envelope the name of CMAR, CMAR’s address, name
of Project and RFP number for which Proposal is submitted.

If forwarded by mail, enclose sealed envelope containing Proposal in another
envelope addressed as indicated.

Proposal(s) must be received prior to opening time. ANY PROPOSAL
RECEIVED AFTER THE DESIGNATED OPENING DATE AND TIME LISTED
HEREIN SHALL BE RETURNED UNOPENED AND WILL BE CONSIDERED
VOID AND UNACCEPTABLE.

Quialification Statements: Along with the requirements identified above, each
CMAR shall complete and include a qualification statement in the Proposal
package submitted. AIA-A305 Contractors Qualification Statement, or similar
document.

1.4  WITHDRAWAL OR REVISION OF PROPOSAL

A.

Proposal may be withdrawn or revised prior to scheduled time for opening,

under following terms:

1. CMAR may, without prejudice to himself, withdraw proposal after it has
been deposited, provided request for such withdrawal is received in
writing before time set for opening.

2. After opening, no proposal may be withdrawn.

3. Any interlineation, alteration, or erasure made before receiving time
must be initialed and dated by the person who signed the proposal,
guaranteeing authenticity.

4. Once a Proposal has been opened, it may not be changed for the
purpose of correcting an error to the price proposed.

15 NON-RESPONSIVE PROPOSAL

A.

Proposal(s) are considered NON-RESPONSIVE and may be rejected for any
reason unless otherwise prohibited by law, including without limitation:

1. If there are unauthorized additions, conditional proposals, or
irregularities of any kind which may tend to make the proposal
incomplete, indefinite, or ambiguous.

2. If CMAR adds any provisions reserving right to accept or reject any
award, or to enter into a contract pursuant to an award.

Owner reserves right to reject any or all Proposal and to waive irregularities or
informalities as may be deemed in District’s interest, and/or re-issue an RFP
for the Project, as it may determine in its sole discretion.

A Proposal that is rejected will not be evaluated and will not be considered.
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1.6

1.7

PROPOSAL/PROPOSAL SECURITY

A.

Each individual Proposal package submitted must be accompanied by Proposal
Security made payable to Owner in an amount of five percent (5%) of the fee
being proposed based on the estimated construction budget. Proposal Security
shall be in the form of a Cashier's Check or a Proposal (Bid) Bond, duly executed
by CMAR as principal and having as surety thereon, a corporate surety company
duly authorized and admitted to do business in the State of Texas and licensed
by the State of Texas to issue such bond, as a guarantee that the CMAR will
enter into a Contract and execute required Performance and Payment Bonds
within ten (10) days of McLean Independent School District award of a contract.

Each Proposal must be accompanied by information establishing that the agent
signing the bond is authorized to write the bond in the amount requested, and if
applicable, that reinsurance requirements, have been met, including limits and
ratings or other evidence of company solvency.

CMAR must demonstrate to Owner that it can secure required bonds, issued by
a corporate surety company authorized and admitted to do business in the State
of Texas and licensed in the State of Texas to issue such bond, which bonds
shall be written in the form acceptable to the Owner.

INTERPRETATIONS

A.

If CMAR is in doubt as to the true meaning or intent of the RFP Documents,
CMAR must submit a written request for interpretation, directed to:

McLean Independent School District

ATTN: Amy Calvert, Business Manager Phone: 806-779-2571

PO Box 90 EMAIL: amy.calvert@region16.net
McLean, Texas 79057

CMAR submitting request is responsible for its prompt and actual delivery.

Requests for interpretations of this RFP must be received on or before May 18,
2020, three (3) days prior to Proposal due date of May 21, 2020 at 3:00 PM.

Only interpretations or clarifications answered in writing by the District's
representative above will be binding.

Owner is not responsible for any other explanation or interpretations, which
anyone presumes to make.

Any corrections, approvals, supplemental instructions or changes to the Proposal
Documents will be made by written Addenda. Sole issuing authority of addenda
shall be vested in the Owner.

Addenda can be issued only by the Owner.

Addenda will be mailed, delivered or emailed to all parties that request an RFP
packet.

CMARSs shall acknowledge receipt of all Addenda.
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1.8

J. Failure to receive such Addendum does not relieve CMAR from any obligation
under his Proposal as submitted.

K. All formal written Addenda become a part of the RFP Documents.
INSURANCE REQUIREMENTS

The successful CMAR will be required to supply proof of insurance in accordance with
the following schedule prior to the start of the Project. Owner requires that CMAR’s
insurance be placed only with companies that have achieved at least an “A” rating with
A.M. Best. The Owner reserves the right to require higher limits of coverage depending
on the size, scope, and nature of the contract. Owner must be named as an additional
insured and must be provided a waiver of subrogation on all policies.

TYPES OF INSURANCE COVERAGE LIMITS OF LIABILITY

1. Workers Compensation Statutory

2. Employer’s Liability $1,000,000 each accident
$1,000,000 disease each employee
$1,000,000 disease policy limit

3. Commercial General Liability $1,000,000 per occurrence
$2,000,000 general aggregate
Products — completed operations $2,000,000 aggregate
Personal and advertising injury $1,000,000 per occurrence
Medical payments $5,000
4. Business Automobile Liability $1,000,000 combined bodily injury each
person

$500,000 bodily injury each occurrence
$100,000 property damage each occurrence

5. Contractual Liability $1,000,000 per occurrence

$1,000,000 general aggregate
6. Umbrella/Excess Liability $1,000,000 minimum amount
7. Builder’'s Risk Amount of Contract Sum

(Property damage deductible not to exceed $25,000 per occurrence).

NOTE* Any deviations from the types and amounts of coverage stated above should

1.9

be specified in the Proposal, and could be a basis for not selecting a Proposal.

METHOD OF AWARD — ONE-STEP SELECTION PROCESS

The procurement method is CONSTRUCTION MANAGER-AT-RISK, ONE-STEP
PROCESS, as set out in under Texas Government Code, Chapter 2269, Subchapter F.

A. The Owner will use the following criteria and weights:
CRITERIA AVAILABLE
POINTS
1. Price 0 — 25 points
2. Reputation and experience of CMAR 0 — 15 points
3. Quality of goods or services of CMAR 0 — 15 points
4. Safety Record of CMAR 0 — 10 points
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CRITERIA AVAILABLE

POINTS
5.  CMAR'’s proposed personnel 0 — 10 points
6. Whether financial capability is appropriate to size and 0 — 10 points
scope of Project
7.  Other relevant factors:
a. Ability of CMAR to complete on time 0 - 5 points
b. Long term cost to Owner to acquire CMAR’s goods 0 - 5 points
and services
c. Past relationship with Owner 0— 5 points
TOTAL 100 points

Using these criteria and weights, the District will evaluate and rank proposals to
determine the CMAR that presents the best value to the District.

B. Per Section 44.043, of the Education Code, (b) notwithstanding any other
provision of this chapter, a school district:
1. May not consider whether a vendor is a member of or has another
relationship with any organizations; and
2. Shall ensure that its bid specifications do not deny or diminish the right of
a person to work because of the person’s membership or other
relationship status with respect to any organization.

C. Minimum Standards: CMARs are required to affirmatively demonstrate their
responsibility by meeting the following minimum requirements:

Have adequate financial resources;

Be able to comply with the required or proposed schedules;
Have a satisfactory record of performance;

Have a satisfactory record of integrity and ethics; and

Be otherwise qualified and eligible to receive an award.

arwpdPE

The Owner may require other information sufficient to determine CMAR's ability
to meet these minimum standards listed above.

D. In addition to requirements of the RFP Documents, Owner may require additional
information to establish responsibility of CMAR. Owner may further require
identification of proposed subcontractors, suppliers and/or other persons and/or
organizations proposed for portions of the Project and substantial data to
determine their qualifications and experience. If requested, CMAR must submit
all data to Owner. Owner may also consider and use as part of the evaluation,
the operating costs, maintenance requirements, performance data and
guarantees of major items of materials and equipment proposed for incorporation
in the Project when such data is required to be submitted in the RFP Documents
or prior to the award of Contract.

E. Owner may conduct such investigations as Owner deems necessary to assist in
the evaluation of any Proposal and to establish the responsibility, qualifications
and financial ability of CMAR, proposed subcontractors, suppliers and other
persons and organizations to perform and furnish the Project in accordance with
the RFP Documents to Owner's satisfaction within the prescribed time.
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1.10

1.11

1.12

1.13

F. If the Contract is to be awarded, it will be awarded to the best-qualified CMAR
whose evaluation, by Owner, indicates to be in the best interests of the Owner.

G. Evaluation of Alternates - Any and/or all/none of the alternates may be
considered in evaluation. Owner may award Contract on base Proposal plus any
and/or all/none of the alternates.

H. Unbalanced Proposal - If the best CMAR's Proposal is significantly unbalanced
either in excess of or below reasonable cost analysis values normally associated
with the work, the Proposal will be considered as non-responsive and will not be
considered for award. The Owner reserves the right to evaluate and determine
the next qualified Proposal for consideration of award.

l. Owner anticipates selection within thirty (30) days after Proposal opening, with
contract negotiations to begin immediately thereafter.

J. As provided in this RFP, under state regulations and District policy, discussions
may be conducted with responsible CMARs who submit Proposals determined to
be reasonably susceptible to being selected for award for the purpose of
clarification to assure full understanding of any responsiveness to this RFP's
requirements. Proposals shall be accorded fair treatment with respect to any
opportunity for discussion, and such revisions may be permitted after submission
and before award for the purpose of obtaining the best and final Proposal. In
conducting these discussions, there shall be no disclosure of any information
derived from proposals submitted by competing CMARSs.

CONFIDENTIAL DATA
Any data that is to be considered as confidential in nature must be clearly marked as
such by CMAR and will be treated as confidential by Owner only to the extent allowable
by the Texas Public Information Act, Texas Government Code §552.001, et seq.
ASSIGNMENT
The successful CMAR shall not sell, assign, transfer or convey a Contract, in whole or in
part, without the prior written consent of Owner.

VENUE
This RFP and any resulting contract will be governed and construed according to the
laws of the State of Texas, and venue for any legal proceeding arising out of or related
to this RFP shall be in a state district court in the county where the District's
Administrative Offices are located.
CONTRACT

This RFP is not a contract. The Owner will begin contract negotiations with the CMAR
that is selected as the highest ranked CMAR as described below. If a contract cannot be
executed between the Owner and the highest ranked CMAR, the Owner reserves the
right to end negotiations and proceed to negotiate a contract with the next highest
ranked CMAR, and so on until a contract for the 2020 Roof Repair/Replacement Project
is obtained.
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AIA A133-2009!

The selected CMAR will be expected to execute the standard AIA Document A133-2009
Standard Form of Agreement between Owner and Construction Manager as
Constructor, as amended by the Owner (McLean ISD A133 Amendment), the sample
form of which is attached hereto at Exhibit “B.” Exceptions or deviations to the sample
Amendment should be tendered in writing with CMAR’s proposal.

AlA A201-2007

The AIA A201-2007, General Terms and Conditions, as amended by the Owner, shall
apply, and the awarded CMAR will be expected to execute an amendment to the
standard AIA Document A201-2007 (McLean ISD A201 Amendment), the sample form
of which is attached hereto at Exhibit “B.” Exceptions or deviations to the sample
Amendment should be tendered in writing with CMAR’s proposal.

1 The District reserves the right to use an alternate form of contract if it determines in its sole discretion
such contract would be better suited for the Project and is consistent with applicable law.
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II.
SCOPE OF SERVICES / CONTRACT

Project Description, RPF NO. 20-01

RFP # 20-01, 2020 Roof Repair/Replacement Project

Project Objective — Repair/replacement of roofing materials and components at all
District facilities, including a District-owned single-family home, as more fully detailed in
Exhibit “A” attached hereto and incorporated herein2. Roofs and all accessory systems to
maintain compliance with current applicable codes, all of which shall be in accordance
with these proposal documents and manufacturer’s specifications and warranty.

It is anticipated that the project construction will begin in June, 2020. All work
must be completed between June and September 15, 2020.

As the Work progresses, all roofs shall be covered and made water tight daily to
protect District facilities from weather and keep them free from damage. CMAR
agrees that it is liable to the District for all damage sustained to District facilities
for its failure to properly secure the Work and protect District facilities from the
weather.

Construction Budget — Estimated at approximately $320,000.00

Estimated Project Final Completion Date - September 15, 2020.
Liquidated Damages - $500/day if not finally completed by September 15, 2020.

Contract Form and Scope of Services

The Owner will contract directly with a CMAR for performing pre-construction services and
general construction of the Project. The CMAR will then conduct the subcontractor
selection/bidding and contract with all subcontractors required for the work pursuant to Texas
Government Code 82269.255. The Owner reserves the right to contract separately with other
suppliers, vendors, consultants and contractors as deemed in the best interest of the Owner’s
Project. For construction work, this currently includes:

e Independent testing and commissioning, including materials testing and
inspection, HVAC testing and balancing, etc., as may be applicable for this
project.

o Other contractors deemed necessary as recommended by the Owner or its
architect.

The CMAR will be reimbursed for the cost of the Work plus a Fee. For purposes of this
Proposal, the terms of the contract will be the AIA Document A133-2009 with the Owner’s
“Amendments to AIA Document A133,” and AlA-201-2007 General Conditions of the Contract
for Construction with the Owner's “Amendment to General Conditions,” copies of which are
attached hereto at Exhibit “B”. CMARs should identify in their Proposal any exceptions
taken or additions/modifications that are requested to be considered by the Owner.

2 The scope of work detailed in Exhibit A may not be exhaustive; other work be may required and the scope of work
may be expanded as the Project progresses.
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Objections to the contract type or format not included within the Proposal submission
may result in disqualification of the Proposal. 3

The selected CMAR will provide a Guaranteed Maximum Price for the development of the
Project.

The CMAR will participate in pre-construction services by providing input for scheduling,
budgeting, development of documentation, inventory of existing materials, bidding of sub-
contractors, and construction of the Project and for “constructability” issues.

The CMAR shall publicly advertise and receive bids/Proposals from subcontractors for all
portions of the work. Subcontractor bids or Proposals shall be reviewed and approved as set
out in Texas Government Code §2269.255.

Payment and performance bonds will be required of the CMAR for 100% of the entire Project.
The Owner will make all construction payments directly to the CMAR, for its distribution of
payments to subcontractors and suppliers as appropriate.

THE OWNER MAY ELECT TO PROCURE CERTAIN MATERIALS/EQUIPMENT DIRECTLY,
WITH COORDINATION AND SCHEDULING SUPPORT FROM THE CMAR. THE
EQUIPMENT WOULD THEN BE ASSIGNED TO THE CMAR WITH THE FULL
ACCEPTANCE OF RESPONSIBILITIES FOR COORDINATION AND INSTALLATION.

The Owner has business impact and related costs for late completion. Liquidated damages are
addressed in the Contract Documents identified above.

Bid Phase

Sealed Proposals for subcontractors shall be solicited and received in accordance with the
terms of the Construction Contract Documents, the Texas Government Code and the Texas
Education Code, as applicable.

Pre-Construction Services Fees, if any, are to be included but separated from the
Construction Services Fee. Pre-Construction Services may include Scheduling, Budgeting and
Cost Estimating as follows:

1. An estimate of probable construction cost based on preliminary construction documents
and visual site visits.

2. A Project schedule identifying critical path and long lead items.

3. Continually monitor and maintain the construction portion of the Project budget. Provide
substantially detailed estimates as an evaluative tool in the selection of design alternatives.

4. Provide cost saving analysis for systems and configurations. Evaluate quality, initial cost,
maintenance and appropriateness.

5. Develop, monitor and maintain a Project schedule for bidding and construction.
6. Assess the availability of all building components in regard to the Project schedule.

7. Coordinate the bidding and issue of pre-purchase orders for long lead items, if required.

3 The District reserves the right to use an alternate form of contract if it determines in its sole discretion such contract
would be better suited for the Project and is consistent with applicable law.
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8. Make recommendations and provide references for manufacturers, suppliers and other
subcontracts considered during design.

9. Review the Construction Contract Documents during development and report to the
Architect or Owner on constructability and coordination of the information presented. The
CMAR is not responsible for the Architect’s quality control but is to identify areas in the
documents requiring additional information or clarification.

10. If applicable, attend design meetings with the Architect, Architect’s consultants and Owner
when requested.

Construction Phase

The CMAR shall be responsible for all general construction services for the project. Basic
Services shall include all permitting, estimating, scheduling, administration and on-site
management required for the successful construction of the Project.
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V.
PROPOSAL RESPONSE GUIDELINES

Information included in your response to this RFP will be evaluated and used to determine the
ranking of CMAR firms. Clarity and completeness are encouraged. Repetition and duplication
of information in multiple locations is discouraged. The information provided will be used to
evaluate and score the responses in the categories and weights as published herein.

Under each category of response, as applicable, indicate why your firm is the most desirable to
the Owner and why your Proposal represents the best value for the Owner. Please note that
how you respond to this issue can impact multiple categories in the evaluation criteria.

Bidders’ response to this RFP shall include:

1.

9.

Fee Proposal Form for Work as CMAR, completed and executed on the attached Form.
The Fee for Pre-Construction Services, if any, shall be presented as a lump sum amount
(inclusive of overhead and profit). The Fee for Construction Period Services shall be based
on a percentage amount times final construction cost with a guaranteed maximum price to
be determined.

List of categories that are included in the Fee for Construction Services. Describe how
your fee is calculated; distinguish between what is included in your fee vs. the cost of the
job (General Conditions.)

List of Anticipated General Conditions Items, or items not included in the Fee for
Construction Period Services. General Conditions costs are scope and schedule
dependent, and as such the actual dollar amounts are not requested at this time. The list
of items is being requested to assist in understanding the items included in the Fee verses
items included in General Conditions.

AIA Document A305, Contractor Qualification Statement.

Project Related Experience List including relevant recent project work for educational
facilities including dates, sizes of contracts and references for the same, and delivery
method used.

Project Related Experience List for relevant recent work as a CMAR. Include dates, size
of contracts, extent of pre-construction services and references for the same.

Experiences with Concepts for Work as a CMAR. Describe your organization's
concepts for working in a team relationship with the Owner and Architect, if applicable,
during the design and construction of major Project. Describe your organization’s methods
for estimating costs, and for scheduling during the design/documents phases. Which (one
or more) of those Project listed above best exemplify these concepts and experience?

Resumes and References for Key Personnel proposed for this Project. Resumes of key
personnel must show experience in Project of similar size, complexity and related
challenges. Provide references that can substantiate their experience and background in
similar types of facility construction. The CMAR’s site staff during construction is
anticipated to include a project manager, a full time Superintendent on-site, Project/Field
Engineer and clerical support. CMAR shall not change the team staffing of this Project
without the consent of the Owner.

Example of Proposed Accounting Method for a CMAR contract on similar work.
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10. Describe your organization’s concept for cost contingencies both during design and
during construction. What amount of the construction budget would you desire and
recommend to be designated as “Owner's Contingency”? What is your organization’s
concept for the disposition of contingency funds after the completion of the Project?

11. Acknowledge that a Certificate of Insurance will be provided with the coverages and
amounts indicated in the Agreement and Conditions.
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V.
EVALUATION

The Superintendent or his designee shall review all proposals immediately upon opening and
make a recommendation to the Board based on the criteria and weights provided herein. The
Board, based on the criteria and weights provided herein, may accept such recommendation or
may rank CMAR as it deems fit.

Proposals will be taken and reviewed immediately upon opening at the date and time stated
herein. A short list of CMARs may be interviewed, but the Owner reserves the right to make its
selection strictly on the Proposals submitted or to eliminate any Construction Manager(s) from
the selection as late as the day prior to any potential interview if the Owner determines the
Proposal is insufficiently responsive to merit further consideration.

Interviews, if conducted, will be at a properly posted Board meeting of the Owner. It is
anticipated any interview will be 20 minutes, with 15 minutes for the CMAR presentation
and remaining time for questions and discussion. As to the Project Team, the Project
Manager, Superintendent and Lead Estimator should be in attendance as a minimum.
The chemistry and comfort of the team is vital to the selection. The CMAR'’s focus on the
interview should be specific to this Project and the Owners concerns, including:

1. What has the CMAR done recently that is similar to this in schedule, complexity, scope,
building type and construction?

2. What experience do the individuals proposed for the Project have with similar and related
work?

3. What are your thoughts on the schedule? Issues most problematic portions? What
strategies, tactics can be used to expedite, offsite work/preparation prior to onsite access,
onsite tactics or strategies?

4. How will you estimate major trades before they are brought onto the team? How do we get
them onboard as early as needed and still keep them competitive?

5. What is your experience in early procurement of equipment (switchgear, HVYAC equipment,
etc.)? How is it best done? Schedule lead times? Can you do it if the Subcontractor is not
yet on the team?

6. What unique leverages/advantages do you offer the Project? Knowledge, experience,
subcontractor market issues, vendor/equipment supplier issues, city processes, etc.

7. Use of local sub-contractors, how do you generate interest from qualified firms?
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PROPOSAL FORM
for
CMAR for 2020 Roof Repair/Replacement Project
RFP 20-01

MCLEAN INDEPENDENT SCHOOL DISTRICT

Submitted by:

Date: Phone No.:

To: (mail or hand delivery)

McLean Independent School District

Attn: Amy Calvert, Business Manager

Mailing Address: P.O. Box 90, McLean, Texas, 79057
Physical Address: 600 Rowe Street, McLean, Texas 79057

Having examined the documents for RFP 20-01 prepared by McLean Independent School
District, dated May 7, 2020, and having examined site conditions, the undersigned proposes to
perform all work as CMAR for the above-named Project(s). With an agreed upon GMP, the
undersigned proposes to furnish all labor, equipment and materials to complete the above-
named Project(s).

PROPOSED FEES

Based on your company’s plan to complete this Project, indicate your proposed fees and
prices for the Scope of Work for this Project. Base the computed fees below on the
estimated construction budgets as stated in this Proposal.

Pre-Construction Services: $

General Conditions Cost Estimate: $

i. (itemize/attach list of categories)

Other Costs (if any specify below):

1. $
2. $
3 $
TOTAL $
(from all costs above)
Construction Services % ($ )

(inclusive of all of mark up and expenses to be paid)

Savings Split (if any) CMAR % Owner %
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ATTACHMENTS
Acknowledge by initialing in the blank that the following items are attached to this Proposal:

- Proposal Bond

- Felony Conviction Notice

- Non-Collusion Affidavit

- Statement of Qualifications (AIA — A305)

-Conflict of Interest Questionnaire

- Verification of Compliance with State and Federal Laws

- Disclosure of Interested Parties (Form 1295)
If the undersigned is notified of the acceptance of this Proposal within fifteen (15) days after
delivery of this Proposal, CMAR agrees and pledges to be Substantially Complete on the entire
work on or before the dates specified. If the work is not complete by such date, the CMAR
and/or its Surety shall be liable for and shall pay to the District for each calendar day of delay
beyond the scheduled dates until the work is Substantially Completed and Finally Completed,
the amount of liqguidated damages is set out in the Contract Documents.

Proposal Guarantee: The undersigned furnishes herewith the Proposal guarantee in the
amount of 5% of the Total Proposal amount and attaches it to this Proposal. This Proposal
guarantee warrants that the undersigned will not withdraw his Proposal for the period of forty-
five (45) days after the scheduled closing time for the receipt of Proposals, and if this Proposal
is accepted, the undersigned will enter into a formal contract (prepared by the District) and that
the required 100% performance bond and the 100% payment bond will be provided to the
District. In the event of the withdrawal of this Proposal within the period stipulated above, or
failure of the undersigned to enter into a contract or provide the required bonds within ten (10)
days after the undersigned has received notice of the acceptance of this Proposal, the
undersigned shall be liable to the District for the full amount of the Proposal guarantee.

It is understood that the District reserves the right to accept or reject any and all Proposals and
to waive all informalities and irregularities. It is further agreed that this Proposal shall be valid
for a period of forty-five (45) days from the date of opening thereof.

WAIVER OF CLAIMS: BY TENDERING A PROPOSAL IN RESPONSE TO THE DISTRICT'S
RFP 2020-01, THE CMAR ACKNOWLEDGES THAT IT HAS READ AND FULLY
UNDERSTANDS THE REQUIREMENTS FOR SUBMITTING A PROPOSAL, AND THE
PROCESS USED BY THE DISTRICT FOR SELECTING A CMAR. BY SUBMITTING A
PROPOSAL, THE CMAR FULLY, VOLUNTARILY AND UNDERSTANDINGLY WAIVES AND
RELEASES ANY AND ALL CLAIMS AGAINST DISTRICT AND ITS TRUSTEES, OFFICERS,
AGENTS AND/OR EMPLOYEES THAT COULD ARISE OUT OF THE ADMINISTRATION,
EVALUATION, OR RECOMMENDATION OF ANY PROPOSAL SUBMITTED IN RESPONSE
TO THIS RFP.
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ACKNOWLEDGEMENT OF PROPOSAL

Company Name:

Address:

Contact Person:

Office Phone:

Mobile Phone:

e-mail:

Fax:

It is understood that the Owner reserves the right to reject any or all Proposals, or waive any
informalities in the Proposal process.

Authorized Signature

Title (Seal, if a Corporation)

State whether Corporation, Name of Contracting Firm
Partnership or Individual

Address

Telephone

THIS PROPOSAL FORM MUST BE SUBMITTED BY 3:00 PM, May 21, 2020.
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MCLEAN INDEPENDENT SCHOOL DISTRICT

RFP 20-01

FELONY CONVICTION NOTICE REQUIREMENTS

(Texas Education Code Sec. 22.08341. Criminal History Record Information Review Of Certain Contract Employees)

CONTRACTOR :

CONTRACT :_ 2020 Roof Repair/Replacement Project, RFP 20-01

(description of work to be performed for which this notice is requested)

Texas Education Code §44.043, Notification of Criminal History, Subsection (a), states, “a person or
business entity that enters into a contract with a school district must give advance notice to the district if
the person or an owner or operator of the business entity has been convicted of a felony. This notice
must include a general description of the conduct resulting in the conviction of a felony.”

Subsection (b) states, “a school district may terminate a contract with a person or business entity
if the district determines that the person or business entity failed to give notice as required by
Subsection (a) or misrepresented the conduct resulting in this conviction. The district must
compensate the person or business entity for services performed before the terminated contract.”

THIS NOTICE IS NOT REQUIRED OF A PUBLICLY HELD CORPORATION

McLean ISD Board Policy CH (LEGAL) also states the following with regard to criminal history
information:

“The District may obtain criminal history record information that relates to an employee of, or applicant for
employment by, a person that contracts with the Owner to provide services if:

1. The employee or application has or will have continuing duties related to the contracted services;
and,
2. The duties are or will be performed on school property or at another location where students are

regularly present.”
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MCLEAN INDEPENDENT SCHOOL DISTRICT

RFP 20-01

FELONY CONVICTION NOTICE

In accordance with the above-described statutory provisions, I, the undersigned agent for the
firm named below, certify that the information concerning notification of felony convictions has
been reviewed by me and the following furnished information is true to the best of my
knowledge.

VENDOR:

AUTHORIZED COMPANY OFFICIAL:

(print name)

Choose the following, as applicable:

A. My firm is a publicly-held corporation and, therefore, this reporting requirement is not
applicable.
SIGNATURE OF COMPANY OFFICIAL:

OR

B. My firm is not owned nor operated by anyone who has been convicted of a felony.
SIGNATURE OF COMPANY OFFICIAL:

OR

C. My firm is owned or operated by the following individual(s) who has/have been convicted

of a felony:
NAME OF FELON (S):

DETAILS OF CONVICTION(S):

SIGNATURE OF COMPANY OFFICIAL:
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MCLEAN INDEPENDENT SCHOOL DISTRICT

RFP 20-01

NON-COLLUSIVE BIDDING CERTIFICATION

The undersigned affirms that they are duly authorized to execute a contract, that this
company, corporation, firm, partnership or individual has not prepared this bid/Proposal
in collusion with any other bidder, and that the contents as to prices, terms and
conditions have not been communicated by the undersigned nor by any employee or
agent to any other person engaged in this type of business prior to the official opening
of this bid/Proposal.

Vendor:

Street Address: City, State, Zip

Phone: Fax:

Bidder Signature:

Bidder (Print Name):

Position with Company:

Signature of Company Officer:

Company Officer Printed Name:

Title:
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McLEAN ISD
VERIFICATION OF COMPLIANCE WITH STATE AND FEDERAL LAWS

Certification of Eligibility

By submitting a bid in response to the solicitation, CMAR certifies that at the time of submission, it is
not on the Federal Government's list of suspended, ineligible, or debarred entities. In the event of
placement on the list between the time of bid submission and time of award, the CMAR will notify the
District. Failure to do so may result in terminating the contract for default.

Certification Regarding Employment Assistance Prohibited

CMAR certifies and agrees that it shall not assist an employee, contractor or agent of the District or
of any other school district in obtaining a new job if the proposer knows or has probable cause to
believe that the individual engaged in sexual misconduct regarding a minor or student in violation of
the law. Routine transmission of an administrative or personal file does not violate this prohibition.

Relating to State Contracts with and Investments in Companies that Boycott Israel

Effective September 1, 2017, CMAR verifies that it/he/she does not boycott Israel and will not
boycott Israel during the term of this contract. The term “Boycott Israel” is defined by Texas
Government Code Section 808.001, effective September 1, 2017.4

Relating to State Contracts with and Investment in Companies that do Business with Iran,
Sudan, or any known foreign terrorist organizations

Effective September 1, 2017, CMAR verifies that it/he/she does not do business with Iran, Sudan, or
any known foreign terrorist organizations and will not do business with Iran, Sudan, or any known
foreign terrorist organizations during the term of this contract. The term “foreign terrorist
organization” is defined by Texas Government Code Section 806.001, effective September 1, 2017.

Certification of Compliance with Texas Family Code
As per Section 14.52 of the Texas Family Code, added by S.B. 84, Acts, 73 Legislature, R.S.
(1993), all contractors must complete and submit with the proposal the certification as follows:

I, the undersigned vendor, do hereby acknowledge that NO sole proprietor, partner,
majority shareholder of a corporation or an owner of 10% or more of another
business entity is 30 days or more delinquent in paying child support under a court
order or a written repayment agreement. | understand that under this provision, a
sole proprietorship, partnership, corporation or other entity in which a sole proprietor,
partner, majority shareholder or a corporation or other entity in which a sole
proprietor, partner, majority shareholder or a corporation or an owner of 10% or more
of another entity is 30 days or more delinquent in paying child support under a court
order or a written repayment agreement is NOT eligible to bid or receive a state
contract.

CMAR Name:

Signature:

Print Name:

Title Date:

1 Definition: “boycott” means refusing to deal with, terminating business activities with, or otherwise taking any action
that is intended to penalize, inflict economic harm on, or limit commercial relations specifically with Israel, or with a
person or entity doing business in Israel or in an Israeli-controlled territory, but does not include an action made for
ordinary business purposes.
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CONFLICT OF INTEREST QUESTIONNAIRE FORM CIQ

For vendor doing business with local governmental entity

This questionnaire reflects changes made to the law by H.B. 23, 84th Leg., Regular Session. OFFICE USE ONLY

This questionnaire is being filed in accordance with Chapter 176, Local Government Code, by a vendor who
has a business relationship as defined by Section 176.001(1-a) with a local governmental entity and the
vendor meets requirements under Section 176.006(a).

Date Received

By law this questionnaire must be filed with the records administrator of the local governmental entity not later
than the 7th business day after the date the vendor becomes aware of facts that require the statement to be
filed. See Section 176.006(a-1), Local Government Code.

A vendor commits an offense if the vendor knowingly violates Section 176.006, Local Government Code. An
offense under this section is a misdemeanor.

1] Name of vendor who has a business relationship with local governmental entity.

2

2] |:| Check this box if you are filing an update to a previously filed questionnaire. (The law requires that you file an updated
completed questionnaire with the appropriate filing authority not later than the 7th business day after the date on which

you became aware that the originally filed questionnaire was incomplete or inaccurate.)

ﬂ Name of local government officer about whom the information is being disclosed.

Name of Officer

4] Describe each employment or other business relationship with the local government officer, or a family member of the
officer, as described by Section 176.003(a)(2)(A). Also describe any family relationship with the local government officer.
Complete subparts A and B foreach employment or business relationship described. Attach additional pages to this Form
CIQ as necessary.

A. Is the local government officer or a family member of the officer receiving or likely to receive taxable income,
other than investment income, from the vendor?

|:| Yes |:| No

B. lIs the vendor receiving or likely to receive taxable income, other than investment income, from or at the direction
of the local government officer or a family member of the officer AND the taxable income is not received from the
local governmental entity?

|:| Yes |:| No

5] Describe each employment or business relationship that the vendor named in Section 1 maintains with a corporation or
other business entity with respect to which the local government officer serves as an officer or director, or holds an
ownership interest of one percent or more.

6]
|:| Check this box if the vendor has given the local government officer or a family member of the officer one or more gifts
as described in Section 176.003(a)(2)(B), excluding gifts described in Section 176.003(a-1).
7|
Signature of vendor doing business with the governmental entity Date
Form provided by Texas Ethics Commission www.ethics.state.tx.us Revised 11/30/2015
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CONFLICT OF INTEREST QUESTIONNAIRE
For vendor doing business with local governmental entity

A complete copy of Chapter 176 of the Local Government Code may be found at http://www.statutes.legis.state.tx.us/
Docs/LG/htm/LG.176.htm. For easy reference, below are some of the sections cited on this form.

Local Government Code § 176.001(1-a): "Business relationship” means a connection between two or more parties
based on commercial activity of one of the parties. The term does not include a connection based on:
(A) atransaction that is subject to rate or fee regulation by a federal, state, or local governmental entity or an
agency of a federal, state, or local governmental entity;
(B) atransaction conducted at a price and subject to terms available to the public; or
(C) apurchase or lease of goods or services from a person that is chartered by a state or federal agency and
that is subject to regular examination by, and reporting to, that agency.

Local Government Code § 176.003(a)(2)(A) and (B):
(a) Alocal government officer shall file a conflicts disclosure statement with respect to a vendor if:

hk

(2) the vendor:
(A) has an employment or other business relationship with the local government officer or a
family member of the officer that results in the officer or family member receiving taxable
income, other than investment income, that exceeds $2,500 during the 12-month period
preceding the date that the officer becomes aware that
(i) acontract between the local governmental entity and vendor has been executed;
or
(i) the local governmental entity is considering entering into a contract with the
vendor;
(B) has given to the local government officer or a family member of the officer one or more gifts
that have an aggregate value of more than $100 in the 12-month period preceding the date the
officer becomes aware that:
(i) a contract between the local governmental entity and vendor has been executed; or
(ii) the local governmental entity is considering entering into a contract with the vendor.

Local Government Code § 176.006(a) and (a-1)
(a) Avendor shallfile a completed conflict of interest questionnaire if the vendor has a business relationship
with a local governmental entity and:
(1) has an employment or other business relationship with a local government officer of that local
governmental entity, or a family member of the officer, described by Section 176.003(a)(2)(A);
(2) has given a local government officer of that local governmental entity, or a family member of the
officer, one or more gifts with the aggregate value specified by Section 176.003(a)(2)(B), excluding any
gift described by Section 176.003(a-1); or
(3) has a family relationship with a local government officer of that local governmental entity.
(a-1) The completed conflict of interest questionnaire must be filed with the appropriate records administrator
not later than the seventh business day after the later of:
(1) the date that the vendor:
(A) begins discussions or negotiations to enter into a contract with the local governmental
entity; or
(B) submits to the local governmental entity an application, response to a request for proposals
or bids, correspondence, or another writing related to a potential contract with the local
governmental entity; or
(2) the date the vendor becomes aware:
(A) of an employment or other business relationship with a local government officer, or a
family member of the officer, described by Subsection (a);
(B) that the vendor has given one or more gifts described by Subsection (a); or
(C) of a family relationship with a local government officer.

Form provided by Texas Ethics Commission www.ethics.state.tx.us Revised 11/30/2015
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EXHIBIT A

Exhibit A- Project Details®

5 The scope of work detailed in Exhibit A may not be exhaustive; other work may be required and the scope of work
may be expanded as the Project progresses.
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MCLEAN_ISD
001-11A: Elementary/High School Building
001-11A: Elementary/High School Building: Roof

e Roof
= °
72— 40678.49 Surface Area 406.78 Number of Squares
|2 1759.87 Total Perimeter Length
s
Bs'
B Al 1@ ;'71;2
DESCRIPTION QUANTITY
Remove Single ply membrane - Mechanically attached - 411.24SQ
45 mil
Single ply membrane - Mechanically attached - 45 mil 432.00 SQ
5% waste added.
Remove Flash parapet wall only - PVC/TPO 412.00 LF
Flash parapet wall only - PVC/TPO 412.00 LF
Remove Aluminum termination bar / flashing for 428.00 LF
membrane roofs
Aluminum termination bar / flashing for membrane roofs 428.00 LF
Remove Drip edge - PVC/TPO clad metal 1,638.87 LF
Drip edge - PVC/TPO clad metal 1,638.87 LF
Remove Pitch pan / pocket - up to 6" x 6" x 4" - 8.00 EA
galvanized
Pitch pan / pocket - up to 6" x 6" x 4" - galvanized 8.00 EA
Remove Curb flashing - PVC/TPO 380.00 LF
Curb flashing - PVC/TPO 380.00 LF
Central air - condenser unit - Detach & reset 8.00 EA
Remove Exhaust cap - through roof - 6" to 8" 6.00 EA
Exhaust cap - through roof - 6" to 8" 6.00 EA
Remove Protrusions - pipe jack * 31.00 EA
Protrusions - pipe jack * 31.00 EA
Remove Two way vents* 44.00 EA
Two way vents* 44.00 EA
Remove Rain cap * 13.00 EA
Rain cap * 13.00 EA
Remove Roof drain - PVC/ABS - 2" to 6" outlet 3.00 EA
Roof drain - PVC/ABS - 2" to 6" outlet 3.00 EA
Black or Galvanized pipe - Detach & reset 621.00 LF
Telehandler/forklift (per month) - no operator 1.00 MO
Equipment Operator - per hour 80.00 HR
Temporary toilet (per month) 1.00 MO
Job-site cargo/storage container - 40' long - per month 2.00MO
2 for 1 months
Dumpster load - Approx. 40 yards, 7-8 tons of debris 5.00 EA
MCLEAN ISD 12/4/2019
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CONTINUED - Roof

001-11A: Elementary/High School:Roof

Code Upgrades
DESCRIPTION QUANTITY
Sheathing - fiberglass gypsum panel - 1/4"* 42,735.SF
00

Actual deck area, 40,700 sf x 5% waste. 42,735 sf allowed.

Insulation - ISO board, 1 1/2" 427.35SQ
Includes 5% waste

Insulation - ISO board, 1" 427.35SQ

Includes 5% waste

001-1A: Old High School Building:
001-1A: Old High School Building: Roof:

Roof
10564.38 Surface Area 105.64 Number of Squares
657.98 Total Perimeter Length

DESCRIPTION QUANTITY
Tear off, haul and dispose of 4 ply built-up roofing 105.64 SQ
Area includes actual vertical area.

Remove Insulation - perlite board, 1" 105.64 SQ

MCLEAN ISD 12/4/2019
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CONTINUED - Roof

DESCRIPTION QUANTITY
Area includes actual vertical area.

Remove Single ply membrane - Mechanically attached - 110.64 SQ
45 mil

Area includes areas of oversized parapet material.

Single ply membrane - Mechanically attached - 45 mil 116.17 SQ
Area includes 5% waste

Additional charge for high roof (2 stories or greater) 105.64 SQ
Additional charge for high roof (2 stories or greater) 105.64 SQ
Remove Sheathing - fiberglass gypsum panel - 1/4"* 105.64 SF
Sheathing - fiberglass gypsum panel - 1/4"* 110.92 SF
Area includes 5% waste

Remove Flash parapet wall only - PVC/TPO 65798 LF
Flash parapet wall only - PVC/TPO 65798 LF
Remove Aluminum termination bar / flashing for 65798 LF
membrane roofs

Aluminum termination bar / flashing for membrane roofs 65798 LF
Remove Curb flashing - PVC/TPO 20.00 LF
Curb flashing - PVC/TPO 20.00 LF
Central air - condenser unit - Detach & reset 13.00 EA
Remove Exhaust cap - through roof - 6" to 8" 19.00 EA
Exhaust cap - through roof - 6" to 8" 19.00 EA
Remove Protrusions - pipe jack * 8.00 EA
Protrusions - pipe jack * 8.00 EA
Remove Two way vents* 8.00 EA
Two way vents* 8.00 EA
Black or Galvanized pipe - Detach & reset 288.00 LF
Remove Roof scupper - aluminum 4.00 EA
Roof scupper - aluminum 4.00 EA
Crane and operator - 115 ton capacity 24.00 HR
Debris chute - per week - 30" x 4' section 27.00 WK
9 sections- 3 weeks.

Debris chute hopper - per week - 30" x 4' section 3.00 WK
Debris chute mounting hardware - per week 3.00 WK

General Demolition - per hour. Assemble and disassemble 48.00 HR
debris chute*

Temporary toilet (per month) 1.00 MO
Job-site cargo/storage container - 40' long - per month 1.00 MO
Dumpster load - Approx. 40 yards, 7-8 tons of debris 7.00 EA
MCLEAN ISD 12/4/2019
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001-1A: Old High School Bldg: Roof Code

Upgrades
DESCRIPTION QUANTITY
Insulation - ISO board, 2" 110.64 SQ
Insulation - ISO board, 3 1/2" 110.64 SQ

®1711
g =7 q

Roof

001-1B: Mclean Elementary/HS: Old Gymnasium Bldg:

Main Level

13060.63 Surface Area
844.07 Total Perimeter Length

RpA1 (2 o RipP2 1

.3 sy M3 4
DESCRIPTION QUANTITY
Duro-last spot repair. Clean, patch areas.* 60.00 EA

MCLEAN_ISD

001-1H: Administration Building:
001-1H: Administration Building: Roof

130.61 Number of Squares
128.00 Total Ridge Length

12/4/2019
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Capital Claims Service Inc.

P.O. Box 265
Plugerville Tx 78691

—yy—
7 Roof
4485.00 Surface Area
Roof 3 302.00 Total Perimeter Length
’—35'—‘8"
DESCRIPTION QUANTITY
Roofing Repair - Minimum Charge - Labor and Material 1.00 EA

Clean and patch one impact.

002-2A: Football field House:
002-2A: Football field House: Roof

Field house roof

44.85 Number of Squares

101’ 1 3576.44 Surface Area

_]:; DE E 247.38 Total Perimeter Length
= 99.43 Total Hip Length
DESCRIPTION QUANTITY
Remove Laminated - comp. shingle rfg. - w/out felt 35.76 SQ
Roofing felt - 30 Ib. 35.76 SQ
Laminated - comp. shingle rfg. - w/out felt 41.338SQ
Remove Drip edge 24738 LF
Drip edge 24738 LF
Remove Exhaust cap - through roof - 6" to 8" 2.00 EA
Exhaust cap - through roof - 6" to 8" 2.00 EA
Remove Flashing - pipe jack 5.00 EA
Flashing - pipe jack 5.00 EA
Remove Flashing - pipe jack - lead 2.00 EA
Flashing - pipe jack - lead 2.00 EA
Remove Roof vent - turbine type 1.00 EA
Roof vent - turbine type 1.00 EA
Remove Furnace vent - rain cap and storm collar, 5" 2.00 EA
Furnace vent - rain cap and storm collar, 5" 2.00 EA

MCLEAN_ISD

35.76 Number of Squares
66.78 Total Ridge Length

12/4/2019
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Capital Claims Service Inc.

P.O. Box 265
Plugerville Tx 78691

CONTINUED - Field house roof

DESCRIPTION QUANTITY
Remove Flashing - pipe jack - split boot 1.00 EA
Flashing - pipe jack - split boot 1.00 EA
Remove Modified bitumen roof 2.00SQ
Modified bitumen roof 2.00 SQ

————

Metal
i 460.00 Surface Area
Modifiec o
Mea o 63.00 Total Perimeter Length
I B

002-2A: Football field House: Roof Code
Upgrades

DESCRIPTION QUANTITY

Roof vent - turbine type 1.00 EA

Roof area ventilation issue.

002-2C: Football Restroom Bldg:
002-2C: Football Restroom Bldg: Roof

MCLEAN_ISD

4.60 Number of Squares

12/4/2019
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Roof

731 8"

355.00 Surface Area 3.55 Number of Squares
77.33 Total Perimeter Length

15

Roof
Fl1

—
RN ) ——

DESCRIPTION QUANTITY
Remove Modified bitumen roof 3.55S8Q
Modified bitumen roof 3.55SQ
Oversized drip edge* 7733 LF

003-3A: Gerald Tate Agricultural Center:
003-3A: Gerald Tate agricultural Center: Roof

Roof
L 100' 1 T
[I _ |§>§c 5152.45 Surface Area 51.52 Number of Squares
: t‘lu(ﬁ) N 303.05 Total Perimeter Length 100.00 Total Ridge Length
L S
DESCRIPTION QUANTITY
Remove Metal roofing - ribbed - 26 gauge - 1 1/8" to 1 156.00 SF
12"
Metal roofing - ribbed - 26 gauge - 1 1/8" to 1 1/2" 156.00 SF
This is repair only of 2 damaged roof panels.
Detach & Reset Metal roofing - ribbed - 26 gauge - 1 156.00 SF
1/8"to 1 1/2"
Remove Ridge cap - metal roofing 10.00 LF
Install Ridge cap - metal roofing 10.00 LF
Remove Gutter / downspout - box - galvanized - 7" to 8" 148.00 LF
Gutter / downspout - box - galvanized - 7" to 8" 148.00 LF
Tandem axle dump trailer - per load - including dump 1.00 EA
fees
MCLEAN ISD 12/4/2019
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004-4A: Superintendent's Residence: Residential House:

004-4A: Superintendent's Residence: Residential House: Roof

Roof
- ""'ﬁl"»""“"’"“ﬁ' =y — T 2952.86 Surface Area 29.53 Number of Squares
- ; 5 261.90 Total Perimeter Length 104.08 Total Ridge Length
1

DESCRIPTION QUANTITY

Remove Laminated - comp. shingle rfg. - w/out felt 29.53SQ

Roofing felt - 30 Ib. 29.53SQ

Laminated - comp. shingle rfg. - w/out felt 32.67SQ

Remove Drip edge 261.90 LF

Drip edge 261.90 LF

Remove Valley metal 46.86 LF

Valley metal 46.86 LF

Remove Roof vent - turtle type - Metal 3.00 EA

Roof vent - turtle type - Metal 3.00 EA

Remove Flashing - pipe jack 5.00 EA

Flashing - pipe jack 5.00 EA

Prime & paint roof jack 5.00 EA

Remove Flashing - pipe jack - split boot 1.00 EA

Flashing - pipe jack - split boot 1.00 EA

Remove Chimney flashing - average (32" x 36") 1.00 EA

Chimney flashing - average (32" x 36") 1.00 EA

Digital satellite system - Detach & reset 2.00 EA
004-4A: Superintendent's Res: Roof Code
Upgrades

DESCRIPTION QUANTITY

Roof vent - turtle type - Metal 6.00 EA

Roof ventilation issue.
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004-999: Superintendent's Residence: Land Imp:

Fence
DESCRIPTION QUANTITY
Fencing - Labor Minimum 1.00 EA
Material Only Wood gate 5'- 6' high - cedar or equal 3.00LF
Haul debris - per pickup truck load - including dump fees 1.00 EA
No betterment on repair
Grand Total Areas:
0.00 SF Walls 0.00 SF Ceiling
0.00 SF Floor 0.00 SY Flooring
0.00 SF Long Wall 0.00 SF Short Wall
0.00 Floor Area 63.00 Total Areca
23,500.33 Exterior Wall Area 0.00 Exterior Perimeter of
Walls
81,285.24 Surface Area 812.85 Number of Squares
398.86 Total Ridge Length 99.43 Total Hip Length
MCLEAN ISD

0.00
0.00
0.00

0.00

4,516.58

SF Walls and Ceiling
LF Floor Perimeter
LF Ceil. Perimeter

Interior Wall Area

Total Perimeter Length

12/4/2019
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001-11A: Elementary/High School Building - 001-11A: Elementary/High School Building: Roof
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001-1A: Old High School Building: - 001-1A: Old High School Building: Roof:
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42"
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001-1H: Administration Building: - 001-1H: Administration Building: Roof

43"

Roof {II

&105'
105'

=
l

35

MCLEAN ISD 12/4/2019 Page 12



002-2A: Football field House: - 002-2A: Football field House: Roof

20

101

F1(A)

11 1.06'9" s

34V 3"

Me tle}i[Odi f

MCLEAN_ISD

Fretd hiouse Toof

F2(B)
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002-2C: Football Restroom Bldg: - 002-2C: Football Restroom Bldg: Roof

| 23' 8" |

Roof 5—4
\

Fl
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003-3A: Gerald Tate Agricultural Center: - 003-3A: Gerald Tate agricultural Center: Roof

100'

25 8"

F1(A)

®25 9"

Roof

51'4"

815 9"
258"

F2(B)

Wind damage to gutter and a couple of roof panels. \0AWest
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004-4A: Superintendent's Residence: Residential House: - 004-4A: Superintendent's Residence: Residential
House: Roof
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001-1B: Mclean Elementary/HS: Old Gymnasium Bldg: - Main Level

MCLEAN_ISD

—_—1y
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Exhibit B

Mclean ISD Sample Amendments to AIA documents A133-2009 and AIA A201-2007°

6 The District reserves the right to use an alternate form of contract if it determines in its sole discretion
such contract would be better suited for the Project and is consistent with applicable law.

REQUEST FOR PROPOSAL, No. 20-01



AMENDMENTS TO THE STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND CONSTRUCTION MANAGER AS CONSTRUCTOR
AlA DOCUMENT A133™ - 2009

CONTRACT DATE: May _, 2020

OWNER: McLean Independent School District
Attn: Oscar Muniz, Superintendent
600 Rowe Street
McLean, Texas 79057
(806) 779-2301
Email: oscar.muniz@regionl6.net

CONSTRUCTION
MANAGER:
Phone:
Email:
PROJECT: 2020 Roof Repair/Replacement Project

WHEREAS McLean Independent ‘School District (hereinafter referred to as
“Owner”) and , Construction Manager (hereinafter referred to as
“Construction Manager” ok,“Contractor’!) desire to enter into a contract under which
Construction Manager will perform construction services relating the above-referenced
Project on behalf of Owner;

WHEREAS Owner/ and /Construction Manager have agreed to enter into AlIA
Document A133™-2009 Agreement (“Agreement”) as the basic form for that contract;
and

WHEREAS certain terms and conditions of the contract must be modified to
comply with applicable laws and policies affecting Owner and Construction Manager on
this Project, Owner and Construction Manager hereby agree that the following
provisions replace, modify, amend and/or delete the identically numbered paragraphs,
or are in addition to the paragraphs, contained in the attached Agreement (AIA
Document A133™-2009) and become a part of said Agreement for all intents and
purposes; any references to a particular section within said Agreement shall mean a
reference to such section, as amended, if applicable; and,

1 The term “Contractor” and “Construction Manager” as used in the Contract Documents may be used
interchangeably as a reference to

AMENDMENTS TO AIA DOCUMENT A133-2009 Page 1
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WHEREAS, those paragraphs that have NOT been replaced, modified,
amended and/or deleted as so stated by the identically numbered paragraphs herein,
shall remain in effect as written in the AIA Document A133™-2009 Agreement, and to
the extent that this Amendment conflicts with the terms of the original A133™-2009
Agreement, this Amendment controls.

1. 8 1.1 is amended to read as follows:

11

The Contract Documents consist of this Agreement, as amended, Conditions of
the Contract (General, Supplementary and other Conditions), as amended,
Drawings, Specifications, Geotechnical Reports, Addenda and Amendments
issued prior to or contemporaneously with the execution of,this Agreement, all
sections of the Project Manual, other documentsylisted “innthis/Agreement,
Modifications issued after execution of this Agreement;, the Proposal signed by
the Construction Manager, the Request For Proposals, andyContractor’s proof of
payment, and performance bonds and proof«of insurance, allyet which form the
Contract and are as fully a part of the Contract as if attached'to this Agreement or
repeated herein. Upon the Owner's acceptance of ‘the Construction Manager's
Guaranteed Maximum Price proposal/ the Contract Documents will also include
the documents described in Seetion 2.2.3 and identified in the Guaranteed
Maximum Price Amendment{ ‘and revisions. prepared by the Architect and
furnished by the Owner as described in Section 2.2.8: The Contract represents the
entire and integrated agréement between the parties hereto and supersedes prior
negotiations, representations or agreements, either written or oral. If anything in
the other Contract Documents, othenthan a Modification, is inconsistent with this
Agreement, this Agreement shall govern. Any reference to AIA Document A201-
2007 in this Agreement shall, be construed as the AIA Document A201-2007, as
amended. Any reference to Contract Documents or any documents included in the
Contract Documents shall refer to the Contract Documents as amended for this
Project.

2. 8 1.1.1 is.added,as follows:

1.1.1" Any revision, amendment, or modification to the Standard Form of this

Agreement shall be valid, binding, and enforceable only if said revision,
amendment or modification is signed by Construction Manager and the authorized
representative of Owner’s Board of Trustees. In the event of conflict, terms and
conditions contained in the Agreement, as amended, shall take precedence over
terms and conditions contained in the General Conditions, as amended, and the
terms and conditions in the General Conditions, as amended, shall take
precedence over all other terms and conditions contained in the other Contract
Documents. If the Request for Proposals and the Proposal are included in the
Contract Documents, then the Request for Proposals shall take precedence over
the Proposal, unless specifically agreed otherwise herein, which are incorporated
herein by reference for all intents and purposes.

AMENDMENTS TO AIA DOCUMENT A133-2009 Page 2
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3. 8 1.1.2 is added as follows:

1.1.2 The Board of Trustees, by majority vote, is the only representative of the Owner,
an independent school district, having the power to enter into or amend a contract,
to approve changes in the scope of the Work, to approve and execute a Change
Order or Construction Change Directive modifying the Guaranteed Maximum
Price, to agree to an extension to the date of Substantial or Final Completion, or to
terminate a contract. The Owner designates the following as_the individual
authorized to sign documents on behalf of the Board of Trustees: Oscar Muniz
Owner’s Superintendent of Schools, or his successor.

4. 8§ 1.1.3 is added as follows:

1.1.3 The Board designates the authorized representatives identified on the front page
to act on its behalf as provided in paragraph 3:2 ofithis Agreement.

5. 8§ 2.1.3 is amended to read as follows:

2.1.3 Project Schedule

When Project requirements in Section:3.1.1 have been sufficiently identified, the
Construction Manager shall prepare and periodically update a Project schedule for
the Architect's review and the, Owner's acceptance. The Construction Manager
shall obtain the Architect's approval fer the portion of the Project schedule
relating to the performance of the Arehitect's services. The Project schedule shall
coordinate and integratenthe Copstruction Manager's services, the Architect's
services, others@wner consultants' services, and the Owner's responsibilities and
identify items thatycould affect the Project's timely completion. The updated
Project schedule shall_include the following: submission of the Guaranteed
Maximum-Price proposal; components of the Work; times of commencement and
completion required of each Subcontractor; ordering and delivery of products,
includingythose“that must be ordered well in advance of construction; dates of
Substantial Completion and Final Completion, and the occupancy requirements of
the Owner, If updated Project schedules indicate that previously-approved
schedules’may not be met, then the Construction Manager shall make appropriate
recommendations to the Owner and Architect and, upon written approval of both,
shall implement necessary corrective action.

6. 8§ 2.1.5.2 is amended to read as follows:

2.1.5.2 As the Architect progresses with the preparation of the Schematic Design, Design
Development and Construction Documents, the Construction Manager shall
prepare and update, at appropriate intervals agreed to by the Owner, Construction
Manager and Architect, estimates of the Cost of the Work of increasing detail and
refinement and allowing for the further development of the design until such time

AMENDMENTS TO AIA DOCUMENT A133-2009 Page 3
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as the Owner and Construction Manager agree on a Guaranteed Maximum Price
for the Work. Such estimates shall be provided for the Architect's review and the
Owner's approval. The Construction Manager shall inform the Owner and
Architect when estimates of the Cost of the Work exceed the latest approved
Project budget and make recommendations for corrective action and/or cost
reductions, including but not limited to, substitution of materials or revisions or
alterations to the Design Development Documents or the Construction
Documents, to bring the Project within the Owner’s budget, but shall not delete
necessary components of the Project without Owner’s Board of Trustees’ consent.
In the event that the quality or scope identified in the estimates are unacceptable
or exceed the Owner’s identified budget, the Construction' Manager shall work
with the Architect to develop options that are acceptable to Owner and are within
the Owner’s budget.

7. 8 2.1.6 is amended to read as follows:

2.1.6 The Construction Manager shall develop bidders“interest inthe Project. To the
extent not inconsistent with the Construction Manager’s requirements under
Texas Local Government Code 82269.256,the Construction Manager shall seek
to develop subcontractor interest.in,the Project:and shall furnish to the Owner and
Architect for their informationa list of pessible subcontractors, including
suppliers who are to furnish materials‘ar equipment fabricated to a special design,
from whom proposals will be requestedfor each principal portion of the Work.
The Architect will promptly reply. in writing to the Construction Manager if the
Architect or Owner/know of any@bjection to such subcontractor or supplier. The
receipt of such list shallynot require the Owner or Architect to investigate the
qualifications.efyproposed subcontractors or suppliers, nor shall it waive the right
of the Owner or Architect later to object to or reject any proposed subcontractor
or supplier.

8. 82.2.1 is amended to.read as follows:

2.2:07 When all_elements of the Construction Documents are at least 90 per cent
complete, @ mutually agreed upon by the Owner, the Construction Manager, and
the Architect, the Construction Manager shall prepare a Guaranteed Maximum
Pricesproposal for the Owner’s review and acceptance. The Guaranteed Maximum
Price in the proposal shall be the sum of the Construction Manager's estimate of
the Cost of the Work, including contingencies described in Section 2.2.4; the
general conditions; and the Construction Manager's Fee. If any Guaranteed
Maximum Price proposal submitted to the Owner exceeds previously-approved
estimates or the Owner’s budget, then the Construction Manager shall make
appropriate recommendations to the Owner and Architect for cost reductions,
including but not limited to, substitution of materials or revisions or alterations to
the Construction Documents, to bring the Project within the Owner’s budget, but
shall not delete necessary components of the Project without Owner’s Board of
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Trustees’ consent. In the event that the quality or scope identified in the proposal
are unacceptable or exceed the Owner’s identified budget, the Construction
Manager shall work with the Architect to develop options that are acceptable to
Owner, are within the Owner’s budget, and meet the Owner’s requirements for
dates of Substantial Completion and Final Completion. The Construction
Manager may propose separate Guaranteed Maximum Prices for separate Works
within the Project, as schedules and efficiencies dictate. The Construction
Manager will work with the Architect to achieve a Guaranteed Maximum Price
that is fully acceptable to Owner and is within the Owner’s budget for the Work
and for the Project.

9. 8§ 2.2.3 is amended to read as follows:

2.2.3 The Construction Manager shall include with the Guaranteed“Maxtmum Price
proposal a written statement of its basis, which shall include,the following:
.1 Alist of the Drawings and Specificatiopsyincluding all Addenda thereto, and
the Conditions of the Contract;

2 A list of the clarifications and /assumptions ‘made by the Construction
Manager in the preparation of the Guaranteed; Maximum Price proposal,
including assumptions undefsSection 2.2.2, tofsupplement, the information
provided by the Owner and contained in the Drawings and Specifications;

.3 A statement of the proposed Guaranteed “Maximum Price, including a
statement of the estimated\Cost of the Work organized by trade categories or
systems, allowances, contingency, general conditions, and the Construction
Manager's Fee;

4 The anticipated dateof Substantial Completion upon which the proposed
Guaranteed Maximum Priee€ is based;

5 The date of FEinal Completion upon which the proposed Guaranteed
Maximum/Price iSsbased, which date shall be not more than 30 days after the
date of Substantial'Completion; and

.6 The Guaranteed Maximum Price proposal may not be based in any part on
any subcontract or material supply contract which would require the Owner
to compensate the Construction Manager on other than a maximum price
basis,

10. 8 2.2.4'is'amended to read as follows:

2.2.4 In preparing the Construction Manager's Guaranteed Maximum Price proposal,
the Construction Manager shall include its contingency for the Construction
Manager's exclusive use to cover those costs considered reimbursable as the Cost
of the Work but not included in a Change Order. The Guaranteed Maximum Price
will contain a separately-identified contingency amount (the “Construction
Contingency”). The Construction Contingency is not allocated to any particular
item of the Cost of the Work and is established for the Construction Manager’s
use as may be required for costs incurred in the Work from unforeseeable causes,
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or details which could not have been anticipated by the Construction Manager at
the time of the Owner’s approval of the Guaranteed Maximum Price. Such
unforeseeable causes or unanticipated details include, but are not limited to,
refinement of details of design within the scope of standards, quality and
quantities which are reasonably inferable from the Guaranteed Maximum Price
documents, the correction of minor defects not relating to design, delays in receipt
of materials, and additional costs relating to Subcontractor defaults not
reimbursed by the Subcontractor’s bonding company. The Construction Manager,
with Owner’s representative’s written approval, may utilize the Construction
Contingency for any of the above items within the Cost of the"Wark without the
necessity of a Change Order, without constituting a Change in the Scope of the
Work, and without resulting in any change in'the, Guaranteed Maximum Price.
Any unforeseeable causes or unanticipated details'which exceed,the €onstruction
Contingency shall be borne by the Construction Manager at the Construction
Manager’s sole risk. All savings will accrue and be available for use, only as
detailed above, by the Construction Manager until the Canstruction Manager’s
final accounting. In the final accounting, all supporting documentation for all uses
of the Construction Contingency shallybe provided to Owner. Upon final
accounting, all remaining monies in the Construction Contingency shall accrue to
the Owner. The Guaranteed Maximum Price, shall also include a separately-
identified contingency amountfan “Owner’s Contingency,” which is defined as a
contingency fund within the' Guaranteed Maximum.Price established by the
Owner for the Owner’s exclusive use. Monies from Owner’s Contingency may be
spent in the discretion of Owner’s,Representative and without additional Board of
Trustees approval, but with subsequent notice to Owner’s Board of Trustees. Any
unused Owner’s contingency shall accrue to the Owner.,

11. 8 2.2.6 is amendéd to read as follows:

2.246" The Owner’s Board of Trustees shall be allowed not less than thirty (30) days
after receipt of\the/Construction Manager’s signed Guaranteed Maximum Price
Amendment toreview and take action on the Amendment. Unless the Owner’s
Board to Trustees accepts the Guaranteed Maximum Price Amendment by Board
action within thirty (30) days after District’s receipt, the Amendment will not
become effective. Following acceptance of a Guaranteed Maximum Price
Amendment, the Owner shall execute the Guaranteed Maximum Price
Amendment amending this Agreement, a copy of which the Owner shall provide
to the Architect. The Guaranteed Maximum Price Amendment shall set forth the
agreed upon Guaranteed Maximum Price with the information and assumptions
upon which it is based.

12. 8 2.2.9 is amended to read as follows:

2.2.9 The Construction Manager shall not include in the Guaranteed Maximum Price
any taxes from which Owner is exempt.
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13.

14.

15.

16.

17.

8 2.2.10 is added as follows:

2.2.10 The Construction Manager shall diligently prosecute and achieve Substantial and
Final Completion of the Entire Work as provided in the AIA A201-2007, as
amended.

8§ 2.3.1.1 is amended to read as follows:

2.3.1.1 The date of commencement of the Work shall mean the date of commencement of
the Construction Phase as provided in Section 8.1.2 of A201:2007«

§ 2.3.1.2 is deleted in its entirety.
8§ 2.3.2.1 is amended to read as follows:

2.3.2.1 The Construction Manager shall publicly advertise and solicit through
competitive purchasing, as required by law, competitive sealed proposals from
Subcontractors for the performance 0f ‘alh,major elements of the Work. The
Owner shall then approve or disapprove, ‘with_the“advice of the Construction
Manager and the Architect, the proposals recommended by the Construction
Manager. The Construction Manager shall.not be required to contract with anyone
to whom the Construction Manager has reasonable objection. Pursuant to Texas
Local Government Code §2269:255, the Construction Manager may seek to
perform portions of 'the Work' required to be publicly advertised. If the
Construction Manager-submits its;/own proposal for any portion of the Work, it
shall do so ingsthe same ‘manner as required of all subcontractors. Owner shall
decide whether or,not Canstruction Manager’s proposal for self-performing
portions ofithe Work offers‘the best value to Owner. In opening proposals, neither
Construction Manager-nor Owner shall disclose the contents of a proposal during
the selection [process to anyone who is not an employee of the Construction
ManagerpArchitect, Engineer, or Owner. All proposals shall be made public
within seven days after the Owner’s approval. If Construction Manager’s proposal
Is selected by the Owner, the proposed cost for the self-performed work shall be
paid to 4the Construction Manager, pursuant to progress payments, as if
Construction Manager were a subcontractor. Such payments to Construction
Manager shall be included in the Cost of the Work, but the Construction Manager
shall not receive an additional Construction Manager’s fee for self-performed
work.

§ 2.3.2.2 is amended by deleting the entire section and replacing it with the
following:

2.3.2.2 Pursuant to Texas Local Government Code §2269.255, if during the course of
recommending proposals, the Construction Manager recommends to Owner a
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proposal from a subcontractor, but the Owner requires another proposal to be
accepted, the Owner shall compensate the Construction Manager by a change in
price, time, and/or Guaranteed Maximum Price for any additional cost and risk
that the Construction Manager may incur as a result, if such change exists.
Construction Manager shall state the additional cost and/or risk in writing and
shall provide written proof of same before Owner compensates Construction
Manager.

18. §2.3.2.2.1is added as follows:

2.3.2.2.1 The Construction Manager shall include the following specifi€c notices in the
information to proposers:

A1

2

3

The successful proposer’s responsibility ‘to provide workers’ cempensation
insurance in accordance with Texas Labor Code Chapter 406;

The successful proposer’s responsibility to pay prevailing wages pursuant to
Texas Government Code Chapter 2258;

A notice of the sales tax exemption/for the.Work and the procedure for
obtaining any required exemption verification orcertificate;

The notice regarding trench and shoring,safety required by Texas Health and
Safety Code Section 756.023;

The successful proposer’s responsibility t0 wear identification tags on the
front of their persons during all“times that“they.are on Owner’s property.
Such identification tags shall contain a current photograph and the worker's
full name in a typeface large enough/to be seen from a reasonable distance;
The successful fproposer’s responsibility to require all construction workers,
whether proposer’s own forces or the forces of subcontractors, to park their
personalsmetor vehicles, on Owner’s property only in the parking places
designated hy the Owner’s campus principal. Any vehicles not parked in the
appropriate’locations shall be towed at the vehicle owner’s sole expense;

The ‘successful /proposer’s responsibility to follow, and shall require all
employees,.agents or subcontractors to follow, applicable ordinances of the
municipality“in which the Project is located,;

The successful proposer’s responsibility to verify that, to the extent required
by law, it does not boycott Israel, and it will not boycott Israel during the
terms of this Contract; and

T0 the extent required by law, the successful proposer’s responsibility to
affirm that it is not a foreign terrorist organization as identified on the list
prepared and maintained by the Texas Comptroller of Public Accounts. If the
successful proposer has misrepresented its inclusion on the Comptroller’s
list, such omission or misrepresentation will void this Contract.

19. § 2.3.2.2.2 is added as follows:

2.3.2.2.2 Nothing herein shall preclude the Construction Manager from including other
notices required or allowed by law.
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20.

21.

22.

23.

24.

§ 2.3.2.8 is amended to read as follows:

2.3.2.8 The Construction Manager shall develop a system of cost control for the Work,
including regular monitoring of actual costs for activities in progress, including
changes to the Work approved by Owner, and estimates for uncompleted tasks
and proposed changes. The Construction Manager shall identify variances
between actual and estimated costs and report the variances to the Owner and
Architect and shall provide this information in its monthly reports to the Owner
and Architect, in accordance with Section 2.3.2.7 above.

8 2.3.3 is added as follows:

2.3.3 To the extent that any portion of the Work requires a‘trench excavation exceeding
five (5) feet in depth, in accordance with Texas Health“and Safety Code Section
756.023(a), Construction Manager shall fully comply, andyshall require any
applicable subcontractor to comply, with:

.1 The Occupational Safety and Healthw Administration standards for trench
safety in effect for the Construction of the Work.

.2 The special shoring requirements, if any, ofithe Owner.

.3 Any geotechnical information obtained by Owner for use by the Construction
Manager in the design of the trench safety system:

8 2.3.4 is added as follows:

2.3.4 Trench excavation’safetys,protection shall be a separate pay item, and shall be
based on linearsfeet of trench excavated. Special shoring requirements shall also
be a separate pay item, and shall be based on the square feet of shoring used. Said
cost shall'be included within the Guaranteed Maximum Price.

§3.1.2 is deleted in its_entirety.
§ 3114 is amended to read as follows:

3.1.4 During the Preconstruction Phase, the Owner shall furnish the following
information or services with reasonable promptness. Any documents provided to
the“Construction Manager shall be provided for information only and are not
warranted or represented to show the conditions at the Project site accurately.
Construction Manager may use the information at its own risk and shall use
customary precautions relating to the performance of the Work. Notwithstanding
the preceding sentences and the delivery of surveys or other documents and
reports by Owner, Construction Manager shall perform all work in such a non-
negligent manner so as to avoid damaging any utility lines, cables, pipes, or
pipelines on the Property. Contractor shall be responsible for any damage done to
such lines, cables, pipes and pipelines during the Work.
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25. §3.1.4.2 is amended to read as follows:
3.1.4.2 The Owner shall furnish surveys as provided in Section 2.2.3 of AIA A201-2007.
26. §83.1.4.3is amended to read as follows:

3.1.4.3 Unless provided by the Architect by agreement with the Owner, the Owner, when
such services are reasonably required by the scope of the Work and are requested
by the Architect or Construction Manager and approved by the Owner, shall
furnish services of geotechnical engineers, which may include butare not limited
to test borings, test pits, determinations of soil bearing values; percolation tests,
evaluations of hazardous materials, seismic evaluation, ground eerrosion tests and
resistivity tests, including necessary operations for anticipating subsotl conditions,
with written reports and appropriate recommendations.

27. 8 3.2 is amended by deleting the existing/section and replacing it with the
following:

3.2.  Owner’s Board of Trustees shall designate oneor mere authorized representatives
to act on its behalf in the day-to-day administration of the Project, to issue stop
work orders, and to authorize expenditures, within,Owner’s contingency. The
Board designates as its authorized representatives, the following individual: Oscar
Muniz, Owner’s Superintendent of Schoels, or his Successor.”

28. 8§ 3.3 is amended by deleting, the existing language and replacing it with the
following:

3.3 yThe Construction Manager’s services shall be provided in conjunction with the
services of an/Architect. The terms of the agreement between the Owner and the
Architect shall \be_available for inspection by the Construction Manager upon
request:

29. §4.2.2isamended to read as follows:

4.2.2 “As.set‘out in the Texas Prompt Payment Act, Texas Government Code, Chapter
2251, payments are due and payable within forty-five (45) days of receipt of the
Construction Manager's invoice and application for payment and certified as
owing by the Architect. Amounts unpaid more than forty-five (45) days after the
invoice receipt for the Architect shall bear interest in accordance with Texas
Government Code Section 2251.025.

30. §5.1isamended to read as follows:

5.1  For the Construction Manager's performance of the Work as described in Section
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2.3, the Owner shall pay the Construction Manager the Contract Sum in current
funds for the Construction Manager's performance of the Contract. The Contract
Sum is the Cost of the Work as defined in Section 6.1.1 plus the Construction
Manager's Fee plus the general conditions, the total of which shall not exceed the
Guaranteed Maximum Price.

31. 8 5.1.1 is amended to read as follows:

5.1 The Construction Manager's Fee:

(State a lump sum, percentage of Cost of the Work or @ther provision for
determining the Construction Manager's Fee.)

The fee shall be calculated as a percentage of the Cost of the Work, and not as a
percentage of the Contract Sum. No Construction Manager’s fee shall be paid on
the Construction Manager’s Contingency orhe Owner’s Contingency until funds
are allocated from those contingencies to the Cost of the Work.

32. 8 5.1.2 is amended to read as follows:

5.1.2 The method of adjustment of the Construction:Manager's Fee for changes in the
Work: Only by agreement of Qwner’s'Board of Trustees:

33. 8 5.1.3 is amended to read as follows:

5.1.3 Limitations, if any, on‘a Subcontractor's overhead and profit for increases in the
cost of its partion, of the Work: See AIA Document A201, Section 7.1.4.

34. The original 8 5.1.4 jis renumbered to § 5.1.4.1, and a new 8 5.1.4 is added as
follows:

514 GENERAL CONDITIONS

All"charges, if any, for general conditions (costs to be reimbursed) shall be
delineated separately in the Guaranteed Maximum Price Amendment, and may
include anly the following: on-site Project Manager; on-site Project and Site
Superintendents; on-site Assistant Superintendents; minor construction as allowed
by Texas Local Government Code 82269.255; office trailer expenses; on-site
sanitary facilities; project sign; safety/first aid; on-site technology; temporary
water and power; project site office supplies and office equipment; plan
reproduction; construction photographs; dumpsters; final clean-up; equipment
rental; fuel; small tools; and items described in more detail below.

35. The new 8§ 5.1.4.1 is amended to read as follows:
5.1.4.1 Rental rates for Construction Manager-owned equipment shall be subject to the
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36.

37.

38.

39.

40.

41.

Owner’s prior approval and shall not exceed percent (__%) of the standard
rate paid for rental of similar equipment at the place of the Project.

85.1.4.2 is added as follows:

5.1.4.2 Wages or salaries of the Construction Manager’s supervisory and administrative
personnel when stationed at the site with the Owner’s prior approval.

§ 5.1.4.3 is added as follows:

5.1.4.3 Costs paid or incurred by the Construction, Manager for taxes, insurance,
contributions, assessments and benefits requirgd by law or{collective bargaining
agreements and, for personnel not covered by: such agreementsy customary
benefits such as sick leave, medical and health benefits;, holidays, vacations and
pensions, provided such costs are based on wages and salaries, for Construction
Manager’s on-site Project Manager, on-site Project,and Site Superintendents, on-
site Assistant Superintendents, and Construction. Manager’s supervisory and
administrative personnel when stationed' at the site with the Owner’s prior
approval.

§ 5.1.4.4 is added as follows:

5.1.4.4 Actual rental charges for temporary facilities, machinery, equipment and hand
tools not included in Section“6.5.1 and/not customarily owned by construction
workers that are provided by the CenStruction Manager at the site and costs of
transportation, installation, minor repairs, dismantling and removal.

85.1.4.5 is added as follows:

5.14°5 The general conditions shall not include the following: all reimbursement for
profit; indirect costs; all telephone bills for all personnel; all facsimile charges;
homeroffice personnel and benefits assigned to the Project; home office overhead
and expenses; home office personnel relocation; all home office accounting, audit,
legal and data processing fees and expenses; and all travel, meals and lodging.

§ 5.1.5%s,deleted in its entirety.
8§ 5.2.1 is amended to read as follows:

5.2.1 The Construction Manager guarantees that the Contract Sum shall not exceed the
Guaranteed Maximum Price set forth in the Guaranteed Maximum Price
Amendment, as it may be amended from time to time and approved by Owner’s
Board of Trustees. To the extent the Contract Sum exceeds the Guaranteed
Maximum Price; the Construction Manager shall bear such costs in excess of the
Guaranteed Maximum Price without reimbursement or additional compensation
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42.

43.

44.

45.

46.

47.

from the Owner.

Should the final audited Contract Sum be less than the Guaranteed Maximum
Price, then the difference between the Contract Sum and the Guaranteed
Maximum Price shall be considered as savings to the Owner, and Owner shall
have no obligation to pay same to the Construction Manager. Construction
Manager shall also consider as savings to the Owner all unused funds from any
Contingency account. The Construction Manager shall not participate in any
savings; all savings shall be credited to Owner.

8 5.2.2 is amended to read as follows:

5.2.2 The Guaranteed Maximum Price is subject to additions and deductionsdy Change
Order as provided in the Contract Documents and the Dates of Substantial
Completion and Final Completion shall be subject to adjustment as Provided in
the Contract Documents.

8 6.1.1 is amended to read as follows:

6.1.1 The term Cost of the Work shall mean the fallowingsosts necessarily incurred by
the Construction Manager in the proper performance of the Work, except those
costs compensated as general’ conditions,under Section 5.1.4 above. Such costs
shall be at rates not highef than,the standard paid at the place of the Project except
with prior consent of the Owner., The Cost of the Work shall include only the
items set forth in Sections 6.1. through 6.7. Cost of the Work that exceeds the
Guaranteed Maximum Price shall be borne by the Construction Manager.

8 6.2.1 is amendéd to read as follows:

6.247 Wages of eonstruction-workers directly employed by the Construction Manager to
perform any pertion of the construction of the Work at the site or, with the
Owner'ssprior ‘written approval, at off-site workshops, to the extent allowed by
Texas Local Government Code § 2269.255.

§ 6.2.2 is deleted in its entirety.

§ 6.2.3 is'amended to read as follows:

6.2.3 Wages and salaries of the Construction Manager's supervisory or administrative
personnel engaged at factories, workshops or on the road, in expediting the
production or transportation of materials or equipment required for the Work, but
only for that portion of their time required for the Work, to the extent not
compensated under General Conditions, as amended.

8 6.2.4 is amended to read as follows:
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6.2.4 Costs paid or incurred by the Construction Manager for taxes, insurance,
contributions, assessments and benefits required by law or collective bargaining
agreements and, for personnel not covered by such agreements, customary
benefits such as sick leave, medical and health benefits, holidays, vacations and
pensions, provided such costs are based on wages and salaries included in the
Cost of the Work under Sections 6.2.1 through 6.2.3, to the extent not
compensated under General Conditions, as amended.

48. 8§ 6.2.5is deleted in its entirety.
49. §6.5.2is deleted in its entirety.
50. §6.5.4is deleted in its entirety.
51. §6.5.5Is deleted in its entirety.
52. 86.6.1is amended to read as follows:

6.6.1 Premiums for that portion of insurance andybonds required by the Contract

Documents that can be directly/attributed to this Centract.
53. 86.6.2 is amended to read ag'follows:

6.6.2 Sales, use or similar taxes imposed by‘a governmental authority for materials that
are related to the Work,»but not jincorporated in the Work, and for which the
ConstructionManager is liable and Owner is not exempt.

54. §6.64 is amended to readhas follows:

6.6.4 Fees of laboratories/for tests required by the Contract Documents and paid by the
Construction Manager, except those related to defective or nonconforming Work
for which reimbursement is excluded by Section 13.5.3 of AIA Document A201-
2007 or by other provisions of the Contract Documents.

55. 8§ 6.6.5%s;amended to read as follows:

6.6.5 Royalties and license fees paid for the use of a particular design, process or
product required by the Contract Documents. If such royalties, fees and costs are
excluded by the last sentence of Section 3.17 of AIA Document A201-2007 or
other provisions of the Contract Documents, then they shall not be included in the
Cost of the Work.

56. 8§ 6.6.6 is deleted in its entirety.
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S7.

58.

59.

60.

61.

62.

8 6.6.7 is amended to read as follows:

6.6.7 Deposits lost for causes directly resulting from the Owner’s action or decisions.

8§ 6.6.8 is deleted in its entirety.

§ 6.6.9 is deleted in its entirety.

§ 6.7.3 is deleted in its entirety.

8 6.7.4 is amended to read as follows:

6.7.4 The costs described in Sections 6.1 through 6.7 shall, be included. inshe Cost of
the Work, notwithstanding any provision of AIA Document A201-2007 or other
Conditions of the Contract which may require the Construction Manager to pay
such costs, unless such costs are excludeddoy the, provisionsyof Section 6.8 or
other provisions of or amendments to this /Agreement. However, notwithstanding
anything in Article 6 to the contrary, no‘reimbursable cost or expense will be paid
again if it is also included and paid in‘any General Conditions amount submitted
by Construction Manager.

8 6.8.1 is amended to read as follows:

6.8.1 The Cost of the Work shall not include the items listed below:

1

T

8
9

Salaries and other eompensationofthe Construction Manager's personnel
stationed at the/Construction Manager's principal office or offices other than
the site office, exceptasspecifically Provided in Section 6.2, or as may be
provided in‘Article 11;

Expenses of/the Censtruction Manager's principal office and offices other than
the site office;

Overhead @nd general expenses, except as may be expressly included in
Seetions 6.110°6.7;

The Construction Manager's capital expenses, including interest on the
Construction Manager's capital employed for the Work;

Costsdue to the negligence or failure of the Construction Manager,
Subcontractors and suppliers or anyone directly or indirectly employed by any
of them or for whose acts any of them may be liable to fulfill a specific
responsibility of the Contract;

Any cost not specifically and expressly described in Sections 6.1 to 6.7,

Costs, other than costs included in Change Orders approved by the Owner,
that would cause the Guaranteed Maximum Price to be exceeded:;

Costs for services incurred during the Preconstruction Phase;

Delay damages or claims;

.10 Storage costs, unless with prior written Owner approval;
.11 All costs intentionally deleted from Section 6 above, including all subsections;
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and
.12 All items included in either general conditions under Section 5.1.4 above, or
the Construction Manager’s Fee in Section 5.1.1 above.

63. 8 6.9.1 is amended to read as follows:

6.9.1 Construction Manager shall take advantage of all available discounts, rebates, and

refunds for supplies, materials and equipment connected with the Work and which
conform to the Contract Documents, which discounts, rebates, and refunds shall
accrue to the benefit of the Owner. Cash discounts obtained op‘payments made by
the Construction Manager shall accrue to the Owner. Trade disCountsj rebates,
refunds and amounts received from sales of surplus,materials\and equipment shall
accrue to the Owner and the Construction Manager shall make provisions so that
they can he obtained.

64. 8 6.10.2 is amended to read as follows:

6.10.2 If any of the costs to be reimbursedharise from'a transaction between the

Construction Manager and a related party, the Construction Manager shall notify
the Owner in writing of the speeific nature of thefcontemplated transaction in
writing, including the identity /©Of the related party. and the anticipated cost to be
incurred, before any such transaction: IS, consummated or cost incurred. If the
Owner, after such notifigationauthorizes the propased transaction, then the cost
incurred shall be included as aycost to be reimbursed, and the Construction
Manager shall procure the Work, eguipment, goods or service from the related
party, as a Subcontractor, according to the terms of Sections 2.3.2.1., 2.3.2.2,
2.3.2.2.1, 2.32:2.2 and 2.3:2.3+ If the Owner fails or refuses to authorize the
transaction the Construction Manager shall procure the Work, equipment, goods
or service from/some person or entity other than a related party according to the
terms of Sections 2.3.2.1, 2.3.2.2,2.3.2.2.1,2.3.2.2.2 and 2.3.2.3.

65. 8 6.11 is_.amended to read as follows:

6.11

The Construction Manager shall keep full and detailed records and accounts
related tothe cost of the Work and exercise such controls as may be necessary for
preper~financial management under this Contract and to substantiate all costs
incurred. The accounting and control systems shall be satisfactory to the Owner.
The Owner and the Owner's auditors, and other representatives shall, during
regular business hours and upon reasonable notice, be afforded access to, and
shall be permitted to audit and copy, the Construction Manager's records and
accounts, including complete documentation supporting accounting entries,
books, correspondence, instructions, drawings, receipts, subcontracts.
Subcontractor's proposals, purchase orders, vouchers, memoranda and other data
relating to this Contract. The Construction Manager shall preserve these records
for a period of four (4) years after the date of Final Completion, or for such longer
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period as may be required by law.

66. 8§ 7.1.3 shall amended by deleting the entire section and replacing it with the
following:

7.1.3 The Construction Manager shall submit monthly Applications for Payment to
both the Architect and Program Manager, if applicable, on AIA Form G702 for
approval. Continuation sheets shall be submitted on AIA Form G703. If the
Architect and Program Manager, if applicable, approve the application, then they
shall submit a Certificate for Payment to the Owner. The Arehttect and Program
Manager, if applicable, may require any additional information deémed necessary
and appropriate to substantiate the Application for PaymentsMaterialg that are
verified to be on the jobsite or other approved location for use in.the Project may
also be incorporated into the Application for Payment. The Architect'and Program
Manager, if applicable, shall have seven (7) days from date of receipt from the
Construction Manager of an Application forsPayment to approeve or reject all or
any part of the Application for Payment./ The Owner shall pay the undisputed
amounts certified by the Architect and Program Manager, if applicable, to the
Construction Manager within forty-five (45),days of receipt of the Certificate for
Payment from the Architect and_Program Manager,stinless otherwise provided in
the Contract Documents. Undisputedsamounts unpaid after the date on which
payment is due shall bear| interest pursuantto, Fexas Government Code
§2251.025.

67. 8 7.1.6 is amended to read as follows:

7.1.6  Applications fonPaymentshall show the percentage of completion of each portion
of the Work as of the end of the period covered by the Application for Payment.
The percentage/of completion shall be the percentage of that portion of the Work
which has‘actually been'completed.

68. 8 7.1.7 is.améended to read as follows:

7.1.7" Subject to other provisions of the Contract Documents, the amount of each
progresspayment shall be computed as follows:

Ay liake that portion of the Guaranteed Maximum Price properly allocable to
completed Work as determined by multiplying the percentage of completion
of each portion of the Work by the share of the Guaranteed Maximum Price
allocated to that portion of the Work in the schedule of values. Pending final
determination of cost to the Owner of changes in the Work, amounts not in
dispute shall be included as provided in Article 7 of AIA Document A201-
2007;

.2 Add that portion of the Guaranteed Maximum Price properly allocable to
materials and equipment delivered and suitably stored at the site for
subsequent incorporation in the Work, or if approved in advance by the
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Owner, suitably stored off the site at a location agreed upon in writing;

.3 Add the Construction Manager's Fee. The Construction Manager's Fee shall

be computed upon the Cost of the Work at the rate stated in Section 5.1 or, if

the Construction Manager's Fee is stated as a fixed sum in that Section, shall
be an amount that bears the same ratio to that fixed-sum fee as the Cost of the

Work bears to a reasonable estimate of the probable Cost of the Work upon its

completion;

Subtract the aggregate of previous payments made by the Owner;

.5 Subtract the shortfall, if any, indicated by the Construction_Manager in the
documentation required by Section 7.1.4 to substantiate prior Applications for
Payment, or resulting from errors subsequently discovered oy thehOwner's
auditors or other representatives in such documentation; and

.6 Subtract amounts, if any, for which the Architect,has withheld or‘nullified a
Certificate for Payment as provided in Section 9.5 of AIA"Document A201-
2007.

.7 Subtract retainage of five percent (5%) ofithe remaining ameunt, including the
Construction Manager’s Fee, of the progress payment.

.8 The progress payment amount determined in accordance with this Section
shall be further modified under the/following circumstances:

1. Add, if Final Completion.ef the Work is thereafter materially delayed by
Owner or Owner’s agents through no fault of the Construction Manager,
any additional amounts payable in,accordance with Section 9.10.3 of AIA
Document A201-2007,as amended.

2. If Owner is entitled to deduct liquidated damages, or any other damages or
amounts provided in the“Contract Documents, including clean-up fees,
then Owner shall be entitled to deduct such liquidated damages, amounts
and feessdue Construetion Manager at any time.

3. If Construction Manager fails or refuses to complete the Work, or has
unsettled claims./with Owner, then any final payment to Construction
Manager shall“be subject to deduction for such amounts as the Architect
and Program Manager, if applicable, shall determine as the cost for
completing incomplete Work and the value of unsettled claims.

~

69. 87.1.8 is amended to read as follows:

7.1.8 The,Owner and Construction Manager shall agree upon a mutually acceptable
procedure for review and approval of payments to Subcontractors. The percentage
of retainage held on Subcontracts shall be the same percentage of retainage
withheld from Construction Manager. The Construction Manager shall execute
subcontracts that contain the same terms and conditions as those contained in this
Agreement.

70. 8§ 7.1.10 is amended to read as follows:
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7.1.10 In submitting Construction Manager's Applications for Payment, Construction
Manager shall be responsible for all errors and omissions. Owner shall not be
responsible for Construction Manager’s errors or omissions.

71. 8 7.2.1 is amended to read as follows:

7.2.1 Final payment (for each Work, if multiple Projects) shall be made by the Owner
to the Construction Manager when

A1

A4

5

the Construction Manager has fully performed the Contract including the
Construction Manager's responsibility to correct Work, 4if any, that extend
beyond final payment; and to satisfy other requirements/if any, which Owner
agrees in writing necessarily extend beyond/final payment;

the Construction Manager has submitted a‘final accounting fer thedCost of the
Work and a final Application for Payment;

a final Certificate for Payment has been issued by the Architect and approved
by Program Manger, if applicable;

Construction Manager has provided all documents that 'may be required by
AlA Document A201-2007, as amended; and

Owner’s Board of Trustees has voted to,accept the Work and approve Final
Payment.

The Owner's final payment to/the Construction Manager shall be made no later

than 30 days after Board approval.

72. §7.2.1.1 is added as follows;

7.2.1.1 The amount of the'final payment shall be calculated as follows:

A1

>ow

iy

Begin withathe actual Cost-of the Work substantiated by the Construction
Manager’s final,accounting, which includes deductions for all discounts and
unused,contingencies, and construction savings achieved in the Cost of the
Work, if applicable.

Add the actual expended general conditions substantiated by the Construction
Manager’s final accounting, which includes savings to the Owner for unused
general conditions.

Add the Construction Manager’s Fee.

Subtract amounts, if any, for which Architect or Owner disputes, refuses or
withholds payment, if any.

If Owner is entitled to deduct liquidated damages or any other damages or
amounts provided in the Contract Documents, including clean-up fees, then
subtract all such liquidated damages, amounts and fees.

If Construction Manager fails or refuses to complete the Work, or has
unsettled claims with Owner, then subtract such amounts as the Architect shall
determine as the cost for completing incomplete Work and the value of
unsettled claims.

Subtract all previous payments made by the Owner.

In no event shall the sum of subsections .1, .2, and .3 above exceed the
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Guaranteed Maximum Price.

.9 If the aggregate of previous payments made by the Owner exceeds the amount
due the Construction Manager, the Construction Manager shall reimburse the
difference to the Owner, plus interest as allowed by law.

73. 8 7.2.2 is amended to read as follows:

7.2.2 The Owner's auditors or other representatives will review and report in writing on
the Construction Manager's final accounting within 30 days after_delivery of the
final accounting to the Architect by the Construction Manager: Based upon such
Cost of the Work as the Owner's auditors or other representatives report to be
substantiated by the Construction Manager’s final, accounting”and provided the
other conditions of Section 7.2.1 have been met, the Architect will, within seven
days after receipt of the written report of the “Owner's auditors or other
representatives, either issue to the Owner a final Certificate for Payment with a
copy to the Construction Manager, or notify the Construction Manager and Owner
in writing of the Architect's reasons for withholding\a certificate as provided in
Section 9.5.1 of the AIA Document A201-2007. The time periods stated in this
Section supersede those stated in Section'9.4.1 of the AIA Document A201-2007.
The Architect is not responsible for verifyingithe accuracy of the Construction
Manager's final accounting.

74. 8 7.2.3 is amended to read as‘follows:

7.2.3 If the Owner's auditors. or other-representatives report the Cost of the Work as
substantiated by the Construction” Manager’s final accounting to be less than
claimed by thes€onstructionsManager, the Construction Manager shall be entitled
request mediation of the disputed amount without seeking an initial decision
pursuant to,Section 15:2 0f°’A201-2007. A request for mediation shall be made by
the Construction Manager within the time line established in Section 15.2 of
A201-2007 after. the Construction Manager's receipt of a copy of the Architect's
finalsCertificate for Payment. Failure to request mediation within this time period
shall"result in the substantiated amount reported by the Owner's auditors
becoming binding on the Construction Manager. Pending a final resolution of the
disputed .amount, the Owner shall pay the Construction Manager the amount
certified in the Architect's final Certificate for Payment.

75. 8 7.2.4 is amended to read as follows:

7.2.4 If, subsequent to final payment and at the Owner's prior written request, the
Construction Manager incurs costs described in Section 6.1.1 that are not
excluded by Section 6.8 to correct defective or nonconforming Work, the Owner
shall reimburse the Construction Manager such costs and the Construction
Manager's Fee applicable thereto on the same basis as if such costs had been
incurred prior to final payment, but not in excess of the Guaranteed. Price.
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76. 8 7.3 and subparts are added as follows:

7.3  LIQUIDATED DAMAGES

7.3.1 Substantial Completion. Time is of the essence in all phases of the Work. It is
specifically understood and agreed by and between Owner and Construction
Manager that time is of the essence in the Substantial Completion of the Project
and Owner shall sustain damages as a result of Construction Manager’s failure,
neglect or refusal to achieve said deadlines. Such damages are, and will continue
to be, impracticable and extremely difficult to determine.s# Execution of this
Agreement under these specifications shall constitute agreement’by Owner and
Construction Manager that the amounts stated/below are thesminimum value of
the costs and damages caused by failure of Construction Manager.to.ecomplete the
Work within the allotted or agreed extended times of ‘Substantial‘Completion, that
such sums are liquidated damages and shall not be construed as a penalty, and that
such sums may be deducted from paymentstduesConstruction”Manager if such
delay occurs. It is expressly understood that the said 'sum per day is agreed upon
as a fair estimate of the pecuniary damages which will be sustained by the Owner
in the event that the Work is not substantially completed within the agreed time,
or within the agreed extended time,, if any, otherwise provided for herein. Said
sum shall be considered as liquidated, damages only and in no sense shall be
considered a penalty, said damages being.caused hy,»but not limited to, additional
compensation for personnel, attorneys’ fees, architectural fees, engineering fees,
program management fees, inspection fees, storage costs, food service costs,
transportation costs/utilities costs, costs of temporary facilities, loss of interest on
money, and other increased costs, all of which are difficult to exactly ascertain.
Failure to complete the Work within the designated or agreed extended dates of
Substantial"Completion, shall be construed as a breach of this Agreement. It is
expressly agreed asa part of the consideration inducing the Owner to execute this
Agreement that the /Owner may deduct from the Final Payment made to the
Construction Manager a sum equal to $500 per day for each and every additional
calendarday beyond the agreed date of Substantial Completion.

7.3.2" Final Completion. In addition, timely Final Completion is an essential condition
of this Agreement. Construction Manager agrees to achieve Final Completion of
the. Agreement within 30 calendar days of the designated or agreed extended date
of “Substantial Completion. It is specifically understood and agreed by and
between Owner and Construction Manager that time is of the essence in the Final
Completion of the Project and Owner shall sustain additional damages as a result
of Construction Manager’s failure, neglect or refusal to achieve said deadline.
Such damages are, and will continue to be, impracticable and extremely difficult
to determine. Execution of this Agreement under these specifications shall
constitute agreement by Owner and Construction Manager that the amounts stated
below are the minimum value of the costs and damages caused by failure of
Construction Manager to complete the Work within the allotted or agreed
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extended times for Final Completion, that such sums are liquidated damages and
shall not be construed as a penalty. It is expressly understood that the said sum
per day is agreed upon as a fair estimate of the pecuniary damages which will be
sustained by the Owner in the event that the Work is not finally completed within
the agreed time, or within the agreed extended time, if any, otherwise provided for
herein. Said sum shall be considered as liquidated damages only and in no sense
shall be considered a penalty, said damages being caused by, but not limited to,
additional compensation for the following categories of damages to the Owner:
potential hazards to students, staff and visitors, additional  architectural,
engineering, program management fees (and fees of anygother consultants);
increased administrative or operational expenses; additional .attorney’s fees;
increased maintenance and custodial costs and additional, utilities, security and
clean-up costs, and other increased costs. Failure ta complete the \Work within the
designated or agreed extended dates of Final Completion, shall"be construed as a
breach of this Agreement. Owner and Construction Manager agree that should
Construction Manager fail to achieve Final €ompletion of‘thesAgreement by the
deadline, Owner shall continue to be damaged to a greater degree by such delay.
Construction Manager and Owner agreesthat the amount of liquidated damages
for each calendar day Final Completion-is delayed beyond the date set for Final
Completion shall be the sum of $500 per day. ©wner may deduct such liquidated
damages from any Payment made to,Constructien Manager before or at Final
Payment; or, if sufficient funds are notavailable, then, Construction Manager shall
pay Owner, the amountsfspecified per day for each and every calendar day the
breach continues after the deadline for Final Completion of the Work.

7.3.3 Such liquidated damages,shall be in addition to, and not in lieu of, any other
rights, claimserremedies Owner may have against Construction Manager. If the
Work is pot finally completed by the time stated in the Agreement, or as
extended} no payments, for Work completed beyond that time shall be made until
the Projectreaches Final Completion.”

77. [Article 8 issamendedto read as follows:

For-all phases of the Project, the Construction Manager and the Owner shall purchase and
maintain insurance as set in in Article 11 of the AIA Document A201-2007, which may
arise outyoefgor result from the Construction Manager’s operations under this Contract,
whether such operations be by Construction Manager, or by any subcontractor or by
anyone directly or indirectly employed by any of them or by anyone for whose acts any
of them may be liable Prior to performing the Work, the Construction Manager shall
provide separate performance and payment bonds in accordance with AIA Document
A201- 2007 Section 11.4.

78. 8 9.1 is amended to read as follows:

9.1  Any Claim by the Construction Manager regarding any matter between the Owner
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79.

80.

81.

82.

83.

84.

85.

and Construction Manager shall he resolved in accordance with the provisions set
forth in this Article 9 and Article 15 of A201-2007. However, for Claims arising
from or relating to the Construction Manager's Preconstruction Phase services, no
decision or recommendation by the Initial Decision Maker shall be required as a
condition precedent to mediation or binding dispute resolution.

§ 9.2 is deleted in its entirety.

§ 9.3 is deleted in its entirety.

8 10.1.1 is amended to read as follows:

10.1.1 Prior to the execution of the Guaranteed Maximum Price Amendmentythe Owner

may terminate this Agreement upon not less than seven days' written notice to the
Construction Manager for the Owner's convenience and without cause, and the
Construction Manager may terminate this Agreement, upon not less than seven
days' written notice to the Owner, for the reasons set forth in Section 14.1.1
14.1.2. or 14.1.4 of A201-2007.

§ 10.2.2 is deleted in its entirety.

8 10.3 is amended to read as follows:

10.3

The Work may be suspended by, the Owner as provided in Article 14 of AIA
Document A201-2007. In such ecase, the Guaranteed Maximum Price, if
established, and Contract Time may be increased as provided in Section §4.3.2 of
AlA DocumenitsA201-2007.

8 11.4.is amended to/read as/follows:

11.4

The Owner and_Construction Manager, respectively, bind themselves, their
agentsyisuccessors, assigns and legal representatives to this Agreement. The
Construction Manager shall not assign this Agreement without the written consent
of the Owner’s Board of Trustees. Except as provided in Section 13.2.2 of A201-
2007, neither party to the Contract shall assign the Contract as a whole without
Wweritten consent of the other. If the Construction Manager attempts to make such
an assignment without such consent, the Construction Manager shall nevertheless
remain legally responsible for all obligations under the Contract. This does not
prevent Construction Manager from engaging subcontractors to perform various
phases of the Project in accordance with law, but Construction Manager shall be
fully responsible to Owner for the work, actions and omissions of all such
subcontractors.

Subsections to 8 11.5 is added as follows:
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11.5.1 No delay or omission by Owner in exercising any right or power accruing upon
the noncompliance or failure of performance by the Construction Manager of any
of the provisions of this Agreement shall impair any such right or power or be
construed to be a waiver thereof. A waiver of any breach by either of the parties
of any covenant, condition or agreement shall not be construed to be a waiver of
any subsequent breach thereof or of any other covenant, condition or agreement
herein contained.

11.5.2 Construction Manager shall require all construction workers, whether
Construction Manager’s own forces, or the forces of Construction Manager’s
subcontractors, to wear identification tags on the front of their persons during all
times that they are on Owner’s property. Suchhidentification tags shall have
identification of the construction worker by number or other‘identifying medium
in a typeface large enough to be seen from a reasonable distance.

11.5.3 Execution of this Agreement shall constitute.approval and acceptance of all terms,
covenants and conditions as modified and/eontained in the Contract Documents.
As a material consideration of the making,of this Agreement, the Modifications to
this Agreement shall not be construed against.the maker of said Modifications.

11.5.4 By signing this Agreement, the undersigned certifies as follows: “Under Section
231.006, Texas Family Code, the vendoror applicant certifies that the individual
or business entity named in the contract, bid, or application is not ineligible to
receive the specified grant, loan, er payment and acknowledges that this contract
may be terminated andhpayment maysbe withheld if this certification is inaccurate.

11.5.5 ConstructionManager stipulates that Owner is a political subdivision of the State
of Texas, and, as such, may enjoy immunities from suit and liability under the
Constitution and laws,of the State of Texas. By entering into this Agreement,
Owner does not waiye any of its immunities from suit and/or liability, except as
otherwise specifically provided herein and as specifically authorized by law.

11:5:6 This Agreement is subject to all applicable federal and state laws, rules, and
regulations. Invalidity of any portion of this Agreement under the laws of the
State of Fexas or of the United States shall not affect the validity of the remainder
of . this” Agreement. Governing law and venue shall be as specified in AIA
Document A201-2007 Section 13.1.

11.5.7 As a material consideration of the making of this Agreement, the modifications to
this Agreement shall not be construed against the maker of said modifications.

11.5.8 Notwithstanding anything to the contrary in this Agreement, or in any document
forming a part hereof, there shall be no mandatory arbitration for any dispute
arising hereunder.

AMENDMENTS TO AIA DOCUMENT A133-2009 Page 24
McLEAN ISD DOD1BAX (5/1/2020)



11.5.9 The Construction Manager shall be responsible to the Owner for acts and
omissions of the Construction Manager’s employees, Contractors, subcontractors
and their agents and employees, and other persons or entities performing portions
of the Work for, or on behalf of, the Construction Manager or Contractors or any
of its subcontractors. As part of that responsibility, Construction Manager shall
enforce the Owner’s alcohol-free, drug-free, tobacco-free, harassment-free and
weapon-free policies and zones, which will require compliance with those
policies and zones by Construction Manager’s employees, Contractors,
subcontractors, and all other persons carrying out the Contract.

11.5.10 Construction Manager shall follow, and shall require all employees, agents,
Contractors or subcontractors to follow, applicable.ordinances.of the municipality
in which the Project is located. In addition, if not covered by'the municipality's
tree ordinance, Construction Manager shall barricade and protect all“trees on the
Project.

11.5.11 Construction Manager shall institute a theft deterrence program designed to
restrict construction worker access to properties of ‘Owner that are currently in
use, to maintain supervision of Construction Manager’s and Construction
Manager’s Contractor’s, and Subeentractor®s fercessand to reimburse the Owner
or those persons suffering a theft Toss which results from Construction Manager’s
forces or Construction Manager’s, Contractor’s or. subcentractor’s forces' actions,
omissions, or failure toSecure, the Work or connecting or adjacent property of
Owner.

11.5.12 The Construction Manager may not assign its responsibilities, duties, obligations
and rights under. this Agreement, without the express written consent of the
Owner. This does not prevent Construction Manager from engaging Contractors
or subcontractors ‘to perform various phases of the Project, but Construction
Manager shall/be fully-responsible to Owner for the work, actions and omissions
of all such subcentractors.

1125113 To the extent required by law, by executing this Agreement, Construction
Manager verifies that it does not boycott Israel, and it will not boycott Israel
during the terms of this Contract.

11.5.14 To'the extent required by law, Construction Manager verifies and affirms that it
is not a foreign terrorist organization as identified on the list prepared and
maintained by the Texas Comptroller of Public Accounts. If Construction
Manager has misrepresented its inclusion on the Comptroller’s list, such omission
or misrepresentation will void this Contract.

86. 8 12.2 is amended to read as follows:

12.2  The following documents are included in the Contract, in addition to those listed

AMENDMENTS TO AIA DOCUMENT A133-2009 Page 25
McLEAN ISD DOD1BAX (5/1/2020)



in Section 1.1;

.1 AIA Document A133-2009, Standard Form of Agreement Between Owner
and Construction Manager as Constructor where the basis of payment is the
Cost of the Work Plus a Fee with a Guaranteed Maximum Price

.2 AIA Document A201-2007, General Conditions of the Contract for
Construction, as amended

4 Other documents:

.1 Amendments to General Conditions of the Contract for Construction AIA
Document A201 - 2007

.2 Amendments to the Standard Form of Agreement Between Owner and
Construction Manager as Constructor AIA Document A133 - 2009

EXECUTED this day of May, 2020.

OWNER: CONSTRUCTION MANAGER:
MCLEAN INDEPENDENT SCHOOL

DISTRICT

By: By:

Oscar Muniz, Superintendent
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AMENDMENTS TO GENERAL CONDITIONS
OF THE CONTRACT FOR CONSTRUCTION
AlA DOCUMENT A201™ - 2007

CONTRACT DATE: May _, 2020

OWNER: McLean Independent School District
Attn: Oscar Muniz, Superintendent
600 Rowe Street
McLean, Texas 79057
(806) 779-2301
Email: oscar.muniz@regionl6.net

CONSTRUCTION
MANAGER:
Phone:
Email:
PROJECT: 2020 Raof Repair/fReplacement Project

WHEREAS, McLean Independent School District (hereinafter referred to as
“Owner), and , Construction Manager (hereinafter referred to as
“Contractor") desire t@ enter into an /Agreement under which Contractor will perform
services relating to the above-described project (the “Project”).

WHEREAS Ownenand Contractor have agreed to enter into an AIA Document
A133™.-2009, Standard, Form of Agreement between Owner and Construction Manager
as Constructer, as amended, and the related General Conditions of the Contract for
Construction, AIA Document A201™-2007, as amended, as the basic form for that
Agreement; and

WHEREAS certain terms and conditions of that Agreement need to be
modified to comply with applicable laws and policies affecting Owner and Contractor in
the construction of the Project. Owner and Contractor hereby agree that the following
provisions replace, modify, amend and/or delete the identically numbered paragraphs,

1 The term “Contractor” and “Construction Manager” as used in the Contract Documents may be used
interchangeably as a reference to
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or are in addition to the paragraphs, contained in the attached General Conditions of the
Contract for Construction (AIA Document A201™-2007) and become a part of said
Agreement for all intents and purposes; any references to a particular document or
section within said Agreement shall mean a reference to such document or section, as
amended, if applicable; and,

WHEREAS, those paragraphs that have NOT been replaced, modified,
amended and/or deleted as so stated by the identically numbered paragraphs herein,
shall remain in effect as written in the AIA Document A201™-2007 General,Conditions,
and to the extent that this Amendment conflicts with the terms of the original A201™-
2007 General Conditions, this Amendment controls.

1. 81.1.1 is amended to read as follows:

1.1.1 The Contract Documents are enumerated in the Agreement, as amended, between
the Owner and Contractor (hereinafter the Agreement)/and consist of: the
Agreement, as amended; Conditions/of, the Contract, as amended; General,
Supplementary and other Conditions, including Drawings, Specifications, all
sections of the Project Manualgmincluding the,©Owner’s Request for Bids or
Proposals and Contractor’s Bid or Propesal; Addenda issued prior to execution of
the Contract; other documents listed in_the Agreement, as amended; and,
Modifications issued after execution of the Contract. A Modification is (1) a
written amendment te the Contract,signed by both parties, (2) a Change Order, (3)
a Construction Change Directive or (4) a written order for a minor change in the
Work issued by the Architect.

2. 81.1.1.1 is added as follows:

11711 The Agreement, as amended, represents the entire and integrated agreement
between the Owner and the Contractor and supersedes all prior negotiations,
representations or agreements, either written or oral. ~ Any revision, amendment,
or modification to the Standard Form of the Agreement shall be valid, binding,
and enforceable only if signed by Contractor and the authorized representative of
Owner’s¢Board of Trustees. In the event of conflict, terms and conditions
contained in the Agreement, as amended, shall take precedence over terms and
conditions contained in the General Conditions, as amended, and the terms and
conditions in the General Conditions, as amended, shall take precedence over all
other terms and conditions contained in the other Contract Documents. The
Request for Proposals shall take precedence over the Proposal, unless specifically
agreed otherwise herein. Any reference to any Contract Document shall mean the
document as amended and/or supplemented for this Project.

3. 81.1.2 is amended to read as follows:
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1.1.2 THE CONTRACT

The Contract Documents form the Contract for Construction. The Contract, as
amended, represents the entire and integrated agreement between the parties
hereto and supersedes prior negotiations, representations or agreements, either
written or oral. The Contract may be amended or modified only by a written
Modification signed by Contractor, approved by Owner’s Board of Trustees, and
signed by the representative of Owner’s Board of Trustees who is authorized to
sign contracts. As a material consideration for the makingqoefysthe Contract,
modifications to the Contract shall not be construed against the maker of said
modifications. The Contract Documents shallynot be constpged to |create a
contractual relationship of any kind (I) between‘the, Contracter and the/Architect
or the Architect's consultants, (2) between the Owner, and a Subeontractor or a
Sub-subcontractor, (3) between the Owner and the ‘Architect or the Architect's
consultants or (4) between any persons or entities other‘than the Owner and the
Contractor.

4. 81.1.2.1 is added as follows:

1.1.2.1 To be effective, all Contract Doeuments requiring.signatures must be signed first
by the Contractor and then /by the \Owner's. authorized representative, after
approval by Owner's Board, of Trusteess, If an“approved Contract Document
requiring signature has/not been signed, then the missing signature shall be
provided within a reasonable period of time. Failure to sign an approved Contract
Document after notice and a reasonable opportunity to sign shall be considered a
material breach of the Contract.

5. 81.1.3 is amendéd to read as follows:

143 THE WORK
The term “Wark”smeans the construction and services required by the Contract
Documents, whether completed or partially completed, and includes all other
labor, materials, equipment and services provided or to be provided by the
Contractor to fulfill the Contractor's obligations. The Work may constitute the
whole or a part of the Project. The Work includes all of Contractor's
responsibilities as to all labor, parts, supplies, skill, supervision, transportation
services, storage requirements, and other facilities and things necessary, proper or
incidental to the carrying out and completion of the terms of the Contract
Documents and the Construction Documents and all other items of cost or value
needed to produce, construct and fully complete the public Work identified by the
Contract Documents and the Construction Documents and creative work.
"Construction Documents” means: all Drawings, specifications, submittals,
transmittals, deliverables, instructions to Contractors and other documents,
including those in electronic form, prepared by the Architect and the Architect's
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consultants and shall set forth in detail the requirements for construction of the
Project. The Construction Documents shall include Drawings and Specifications
that establish in detail the quality levels of materials and systems required for the
Project. Said Construction Documents shall reflect the Owner's educational
program and educational specifications, the State educational adequacy standards
in 19 TAC 861.1040 and the standards as may be set forth in the Agreement
between Owner and Architect. The Architect shall provide Construction
Documents which are sufficient for Owner to complete construction of the
Project, and are free from material defects or omissions. _FheyConstruction
Documents shall comply with all applicable laws, ordinances, codes, rules, and
regulations, as of the date of issuance of construgtion documents.

6. 81.1.8 is amended to read as follows:

1.1.8 PROJECT MANUAL
The Project Manual is a volume assembledsforsthe Work which includes the
bidding or proposal requirements, sample forms, Conditions of the Contract and
Specifications, and any addenda to suchhdocumentsissued prior to execution of
the Contract between Owner and Contractor:

7. 81.1.9 is added as follows:

1.1.9 BIDS or BIDDING
The terms "Bids" orgtBidding™shall include any kind of competitive purchasing
under the Texas Education Code ‘Chapter 44, Texas Government Code Chapter
2269, or other applicable statute(s).

8. 81.1.10 is added\as follows:

1.1.10 CONTRACT SUM
“Contract:Sum™shall mean the Guaranteed Maximum Price, when the Agreement
Is a Construction Manager at Risk Agreement (A133-2009), and the Contract
Sum, when the Agreement is a Contractor Agreement (A101-2007).

9. 81.2.1.1"is added follows:

1.2.1.1 During the course of the Work, should any conflict be found in or between the
Contract Documents, the Contractor shall be deemed to have estimated the Work
on the basis of the greater quantity or better quality, or the most stringent
requirement, unless he shall have obtained an interpretation in writing from the
Architect as to what shall govern before the submission of his Proposal. The
Architect, in case of such conflict, may interpret or construe the documents so as
to obtain the most substantial and complete performance of the Work consistent
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10.

11.

with the Contract Documents and reasonably inferable therefrom, in the best
interest of Owner, and the Architect's interpretation shall be final. The terms and
conditions of this clause shall not relieve any party of any other obligation under
the Contract Documents.

81.2.4 is added as follows:

1.24

STANDARDS AND REQUIREMENTS

When the Contract Documents refer to standards, building codes, manufacturers'
instructions, or other documents, unless otherwise specified, then the current
edition as of the date of execution of the Agreement by the last party to execute
said Agreement shall apply. It shall be the responsibility: of, the Architect to
address revisions or amendments to applicable codes or standards which arise
after the date of execution of the Agreement and until Final, Completion, pursuant
to the terms of the Agreement between Ownervand Architect:»"Requirements of
public authorities apply as minimum requirements only and do not superseded
more stringent specified requirements.

81.5 and all of its subsections are aménded and replaced in entirety to read as
follows:

1.5

151

1.5.2

OWNERSHIP AND‘ " USE, OF /DRAWINGS, SPECIFICATIONS,
INSTRUMENTS ©F SERVICE, AND OTHER CONSTRUCTION
DOCUMENTS

All ownership-rights, whether'common law, statutory, or other reserved rights,
including/copyright ownership of the Construction Documents and Architect’s
Instruments) of Service,rare controlled by the Agreement between the Owner and
the* Architect./ The Contractor, Subcontractors, Sub-subcontractors, and material
or equipment‘suppliers shall not own or claim a copyright in the Construction
Documents, or Architect’s Instruments of Service. Submittal or distribution to
meet official regulatory requirements or for other purposes in connection with this
Project is not to be construed as publication in derogation of any reserved rights.

The Contractor, Subcontractors, Sub-subcontractors and material or equipment
suppliers are granted a limited license to use and reproduce the Construction
Documents and Architect’s Instruments of Service provided to them solely and
exclusively for execution of the Work. All copies made under this authorization
shall bear the copyright notice, if any, shown on the Construction Documents and
Architect’s Instruments of Service. The Contractor, Subcontractors, Sub-
subcontractors, and material or equipment suppliers may not use the Construction
Documents on other projects or for additions to this Project outside the scope of
the Work without the specific written consent of the copyright holder. All copies
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12.

13.

of the Construction Documents, except the Contractor's record set, shall be
returned or suitably accounted for to the copyright holder upon completion of the
Work.

81.6 is amended to read as follows:

1.6

TRANSMISSION OF DATA IN DIGITAL FORM

If the parties intend to transmit Construction Documents, Architect’s Instruments
of Service or any other information or documentation in digitalform, they shall
endeavor to establish necessary protocols governing such gransmissions, unless
otherwise already provided in the Agreement or'the, Contract Decuments;

82.1 and all of its subsections are amended and replacedhin entirety to read as
follows:

2.1
211

212

GENERAL

The Owner is the McLean Independent School District, as identified in the
Contract Documents. The Board of Trustees, by/majority vote, is the only
representative of the Owner, andindependent'scheel district, having the power to
enter into or amend a contract, to ‘approve changes in the scope of Work, to
approve and execute a Change Order or'Construction Change Directive modifying
the Contract Sum or Guaranteed,Maximum Price, or agree to an extension to the
date of Substantial orFinal Completion. The Board will act as soon as reasonably
possible to avoid unduedelays. The Board designates authorized representatives
to act on its behalf for 'day-to‘day operations under the Contract. Unless
otherwise designated in_ the Contract Documents, Owner's authorized
representative shallybe ,the Superintendent of Schools, who may delegate
responsibilitiesias appropriate. Owner’s Board of Trustees hereby delegates to the
Superintendent of Schools or his designee(s) the authority to approve changes to
the Work wherérsuch changes are within the Owner's Contingency or the
€ontractor’s contingency, and which do not exceed $10,000 or will not increase
the dates for Substantial or Final Completion by more than three (3) days. Any
such change shall be confirmed in writing between the Contractor and Owner’s
Superintendent or his designee(s), and notice of such approved changes shall be
given to the Board at its next regular meeting; except as otherwise provided in the
Contract Documents, the Architect does not have such authority. Neither
Architect nor Contractor may rely upon the direction of any employee of Owner
who has not been designated in writing by the Superintendent or Board of
Trustees; Owner shall not be financially responsible for actions taken by the
Architect or Contractor in reliance upon direction from unauthorized persons.

It shall be distinctly understood that by virtue of this Contract, no mechanic,
contractor, material person, artisan, or laborer, skilled or unskilled, shall ever in
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any manner have, claim, or acquire any lien upon the buildings or any of the
improvements of whatsoever nature or kind so erected or to be erected by virtue
of this Contract or upon any of the land on which said buildings or any of the
improvements are so erected, built, or situated, such property belonging to a
political subdivision of the State of Texas. It shall be further understood that this
Contract is not written for the benefit of third parties.

2.1.3 The Owner shall require the Contractor, and the Architect to meet periodically at
mutually-agreed-upon intervals, for the purpose of establishingmprocedures to
facilitate cooperation, communication, and timely responses among the
participants. By participating in this arrangement, the parties do not intend to
create additional contractual obligations or moedifysthe legal\felationships which
may otherwise exist.

2.1.4 The Contractor stipulates and agrees that the Owner has‘nonduty to discover any
design errors or omissions in the Drawings, Plans, Specifications and other
Construction Documents, and has no duty to notify, Contractor of same. By
entering into the Contract Documents or any Agreement with any Architect,
Owner does not warrant the adequaCy and,accuracy of any Drawings, Plans,
Specifications or other Constructiombocuments:

14. 82.2.1 is amended to read asfollows:

2.2.1 The Owner, being a‘public body“under the laws of the State of Texas, must have
adequate funds and finaneing as provided by law prior to award and execution of
the Contract Decuments.

15. 82.2.3'is amended to read as follows:

2.2.3 If requested by the'Contractor in writing prior to the start of the Work, the Owner
shall furnish surveys describing physical characteristics, legal limitations and
utility locations for the site of the Project, and a legal description of the site, but
the Contractor shall exercise proper precautions relating to the performance of the
Work having to do with such matters, including personal examination of the site.

16. 82.2.4 is amended to read as follows:

2.2.4 The Owner shall furnish information or services required of the Owner by the
Contract Documents with reasonable promptness after receiving the Contractor's
written request for such information or services. Absent such timely notification,
any Claim based upon lack of such information or services shall be waived.
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17. 83.1.4 and its subsections are added as follows:

3.1.4 The Contractor represents and warrants the following to the Owner (in addition to
the other representations and warranties contained in the Contract Documents), as
an inducement to the Owner to execute this Contract, which representations and
warranties shall survive the execution and delivery of the Contract and the Final
Completion of the Work:
| that it is financially solvent, able to pay its debts as they mature, and

possessed of sufficient working capital to complete the Work,and perform
its obligations under the Contract Documents;

2 that it is able to furnish the tools, materials, supplies, equipment and labor
required to timely complete the Weork and perform its obligations
hereunder and has sufficient experience and ‘competence t0:do'so;

3 that it is authorized to do business in this state andyproperly licensed by all
necessary governmental, public, and_quasi-publie, authorities having
jurisdiction over it, the Work, or the site of the Project; and

4 that the execution of the Contract and its performance thereof are within
its duly-authorized powers.

18. 83.2.1 is amended to read as follows:

3.2.1 Execution of the Contract by the Contractor is a representation that the Contractor
has visited the site, become generally familiar with local conditions under which
the Work is to be yperformed and correlated personal observations with
requirements of the Contract Documents. The Contractor represents and warrants
by submissionmof a Proposalrthat he has carefully examined the Contract
Documents, any: soil test reports, drainage studies, geotechnical or other reports
and the site of the'Work, and that, from his own investigations, he has satisfied
himself as to/the nature and location of the Work, the character, quality and
quantity of surface and subsurface materials likely to be encountered, the
characterpof equipment and other facilities needed for the performance of the
Work, the general and local conditions and all other materials which may in any
way affect the Work or its performance. Should the Contractor find
discrepancies, omissions or conflicts within the Contract Documents, or be in
doubtras to their meaning, the Contractor shall at once notify in writing the
Architect and Owner, and Architect will issue a written addendum to all parties
that is consistent with the Owner's Scope of the Work. The Contractor shall not
be entitled to any additional time or compensation for Contractor's failure to visit
the site, or for any additional Work caused by the Contractor's fault, by improper
construction, or by Contractor's failure to visit the site or to carefully study and
compare the Contract Documents prior to execution of the Work.
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19.

20.

21.

83.2.2 is amended to read as follows:

3.2.2 Because the Contract Documents are complementary, the Contractor shall, before

starting each portion of the Work, carefully study and compare the various
Contract Documents relative to that portion of the Work, as well as the
information furnished by the Owner pursuant to Section 2.2.3, shall take field
measurements of any existing conditions related to that portion of the Work, and
shall observe any conditions at the site affecting it. These obligations are not for
the purpose of facilitating coordination and construction by the Contractor and are
for the purpose of discovering errors, omissions, or inconsistencies in the Contract
Documents. The Contractor, however, shall promptly report to_ the Architect any
errors, inconsistencies or omissions discovered by or made known to the
Contractor as a request for information in such form as,the Architectimay require.
It is recognized that the Contractor's review is made n the Contractor's capacity
as a contractor and not as a licensed design professional, unless otherwise
specifically provided in the Contract Documents. *Contractor shall not perform
any Work involving an error, inconsistency, or .omission without further
instructions to Contractor or revised Construction Documents from the Architect.

83.2.3 is amended to read as follows:

3.2.3 Neither the Owner nor the Contractor IS required to ascertain that the Contract

Documents are in accordance with applicable laws, statutes, ordinances, codes,
rules and regulations, or lawful orders of public authorities, but the Contractor
shall promptly report t@ the Architect any nonconformity discovered by or made
known to the Contractor as arequest for information in such form as the Architect
may require.

83.2.5 is added as follows:

3:.2.5 «Prior to performing any Work, and only if applicable, Contractor shall locate all

utility lines as shown and located on the plans and specifications, including
telephone/company lines and cables, sewer lines, water pipes, gas lines, electrical
lines, including, but not limited to, all buried pipelines and buried telephone
cables, and shall perform any Work in such a manner so as to avoid damaging any
such lines, cables, pipes, and pipelines. In addition, Contractor shall
independently determine the location of same. Contractor shall be responsible for
any damage done to such utility lines, cables, pipes and pipelines during its Work,
and shall be responsible for any loss, damage, or extra expense resulting from
such damage. Repairs shall be made immediately to restore all service. Any
delay for such break shall be attributable to Contractor. In addition, and only if
applicable, Contractor shall review the appropriate AHERA and hazardous
materials surveys for the particular campuses involved in the Project, and shall
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notify all Subcontractors and Sub-subcontractors of the necessity to review said
surveys. Contractor shall perform any Work in such a manner as to avoid
damaging, exposing, or dislodging any asbestos-containing materials that are
clearly identified and located in AHERA and other hazardous material surveys.
Before performing any portion of the Work, the Contractor shall fully investigate
all physical aspects of the Project Site and verify all dimensions, measurements,
property lines, grades and elevations, existing improvements, and general
suitability of existing conditions at the Project site. If applicable, Contractor
shall comply with U.S. Environmental Protection Agency_ules concerning
renovating, repairing or painting work in schools built prior to 1978 involving
lead-based paint.

22. 83.2.6 and its subsections are added as follows:

3.2.6 The Contractor shall arrange meetings prior tescommencement,of the Work of all
major Subcontractors to allow the /Subcontractors 10 demonstrate an
understanding of the Construction and [Contract Documents to the Architect and
to allow the Subcontractors to ask for interpretations, when necessary. The
Contractor and each Subcontractor.shall evaluate and satisfy themselves as to the
conditions and limitations undef which,the Work is to be performed, including:
| The location, condition, layout, drainage andwnature of the Project site and

surrounding areas;
2 Generally prevailing chimatic conditions;
3 Anticipated laber supply andicosts;
A4 Availability and cest of materials, tools and equipment; and
5 Othersimilar issues.

23. 83.3.2is amended to read as follows:

3.3.2 The Contractor shall be responsible to the Owner for acts and omissions of the
Contractor's employees, Subcontractors and their agents and employees, and other
persons or entities performing portions of the Work for, or on behalf of, the
Contractor or any of its Subcontractors. As part of that responsibility, Contractor
shall enforce the Owner’s alcohol-free, drug-free, tobacco-free, harassment-free
and weapon-free policies and zones, which will require compliance with those
policies and zones by Contractor’s employees, subcontractors, and all other
persons carrying out the Contract. Contractor shall require all construction
workers, whether Contractor's own forces or the forces of Contractor's
subcontractors, while on Owner's property, to refrain from committing any
criminal conduct, using tobacco products, possessing or drinking alcoholic
beverages, possessing or using illegal drugs or any controlled substance, carrying
or possessing weapons, except as allowed by law and Board Policy, speaking
profane and/or offensive language, or engaging in any inappropriate interactions
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24.

25.

of any nature whatsoever with students and employees, including talking,
touching, staring or otherwise contributing to a hostile or offensive environment
for Owner's students and employees. All areas of campus, other than the defined
construction area, shall be off limits to Contractor's forces, unless their work
assignment specifies otherwise. Contractor shall also require adequate and
appropriate dress and identification of Contractor’s employees, subcontractors,
and all other persons carrying out the Work. Owner may require all of
Contractor’s construction workers, whether Contractor’s own forces or the forces
of Contractor’s subcontractors, to wear identification tags on_thesfront of their
persons during all times that they are on Owner’s property..  If so, such
identification tags shall contain the worker's name in a typefaceflarge enough to
be seen from a reasonable distance. The Contractor shall further ensure that no
on-site fraternization shall occur between personnel under the €eontractor's and
Subcontractor's direct or indirect supervision and Owner's students or employees
and the general public. Failure of an individual to adhereito these standards of
conduct shall result in the immediate remoyal of the,offending employee from all
construction on any of Owner's property.' Repeated removal of Contractor's or
Contractor's subcontractor's forces, or/one serious Infraction, shall constitute a
substantial breach of the Agreement justifying the’ immediate termination by
Owner pursuant to Article 14. Gontractor shallreqguire all construction workers,
whether Contractor’s own forces orthe, forces of Contractor’s subcontractors, to
park their personal motor vehicles on Owner’s property’only in the parking places
designated by the Owner.

83.3.4 is added as follows:

3.3.4 The Contractor-shall efficiently coordinate the timing, scheduling and routing of

all Work , performed, by “all trades and subcontractors, and ensure their
werkmanship /shall e of the highest quality, in every respect, as usually
recognized inthe building industry. Poor or inferior workmanship, as determined
by thesArchitect, Engineer, Construction Manager or inspecting authorities is to
be removed and replaced to conform to the highest quality standards of the trades
concerned, or otherwise corrected.

83.3.5 and its subsections are added as follows:

3.3.5 To the extent that any portion of the Work requires a trench excavation exceeding

five (5) feet in depth, in accordance with Texas Health and Safety Code §

756.023(a), Contractor shall fully comply, and shall require any applicable

subcontractor to comply, with:

| The Occupational Safety and Health Administration standards for trench
safety in effect for the Construction of the Work;

2 The special shoring requirements, if any, of the Owner; and
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26.

27.

28.

3 Any geotechnical information obtained by Owner for use by the
Contractor in the design of the trench safety system.

4 Trench excavation safety protection shall be a separate pay item, and shall
be based on linear feet of trench excavated. Special shoring requirements
shall also be a separate pay item, and shall be based on the square feet of
shoring used.

83.3.6 is added as follows:

3.3.6

It is understood and agreed that the relationship, of Contractor to/Ownet, shall be
that of an independent contractor. Nothing/contained in, this Agreement or
inferable from this Agreement shall be deemed»or construed to: 1) make
Contractor the agent, servant or employee of the Owner; ‘or 2) cCreate any
partnership, joint venture, or other association between Owner and Contractor.
Any direction or instruction by Owner or anysofits authorizedsfepresentatives in
respect of the Work shall relate to the results the Owner desires to obtain from the
Work, and shall in no way affect Contractor’s independent contractor status.

83.3.8 is added as follows:

3.3.8 Pursuant to Texasglkabor Code See’ 214.008, the Contractor and any
subcontractor on the Project shall properly classify, as an employee or an
independent contractor, in accordance with Texas Labor Code Chapter 201, any
individual the Contractor or subcontractor directly retains and compensates for
services performed in“connection with this Agreement. Any Contractor or
subcontracter'who, fails to properly classify such an individual may be subject to
the penalties of Texas, Labor Code Sec. 214.008(c).

83.4 and all of its subsections are amended and replaced in entirety to read as
follows:

3.4 LABOR AND MATERIALS
3.4.1 Unless otherwise provided in the Contract Documents, the Contractor shall

provide and pay for qualified, careful, and efficient workers and labor eligible to
work in accordance with state and federal law. In addition, unless otherwise
provided in the Contract Documents, the Contractor shall provide and pay for
materials, equipment, tools, labor, materials, equipment, tolls, construction
equipment and machinery, water, heat, utilities, transportation, and other facilities
and services necessary for proper execution and completion of the Work, whether
temporary or permanent and whether or not incorporated or to be incorporated in
the Work. Contractor shall appropriately classify all workers in accordance with
the Fair Labor Standards Act, its implementing regulations, and Texas Labor
Code Section 214.008. Before ordering any material or doing any Work,
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Contractor shall verify all dimensions and check all conditions in order to assure
Contractor that they are the same as those in the Drawings, Specifications, and
other Construction Documents. Any inconsistency shall be brought to the
attention of the Architect. In the event that discrepancies occur between ordered
material and actual conditions and Architect was not notified beforehand, then
costs to correct such discrepancies shall be borne by Contractor.

3.4.2 Except in the case of minor changes in the Work authorized by the Architect in
accordance with Sections 3.12.8 or 7.4, the Contractor may make,substitutions
only with the prior written consent of the Owner, after evaluation by the Owner’s
representative and Architect, and in accordance with @ Change Order or
Construction Change Directive, if necessary.

3.4.2.1 Substitutions and alternates may be rejected witheut explanation and will
be considered only under one or more of the following conditions: (i) the proposal
is required for compliance with interpretation of code requirements or insurance
regulations then existing; (ii) specified praducts are unavailable through no fault
of the Contractor; (iii) and when, in the judgment of the Owner, in consultation
with the Architect, a substitution would be substantially in the Owner's best
interests, in terms of cost, time, orother considerations.

3.4.2.2 The Contractor must submit to the Architect"with a duplicate copy to
Owner’s representative:/ (1) a full explanation of the proposed substitution and
submittals of all supporting data,including technical information, catalog cuts,
warranties, test results, installation Instructions, operating procedures, and other
like information necessary, for a complete evaluation for the substitution; (ii) a
written explanation of the reasens the substitution should be considered, including
the benefits to the Owner and the Work in the event the substitution is acceptable;
(iii) the adjustment, if any, in the Contract Sum; (iv) the adjustment, if any, in the
time of completion /of the Contract and the construction schedule; and (v) an
affidavit statingms(@) the proposed substitution conforms to and meets all
requirements of the pertinent Specifications and the requirements shown on the
Drawings, and (b) the Contractor accepts the warranty and will coordinate the
Work to be complete in all respects, as if originally specified by the Architect.
Proposals for substitutions shall be submitted in triplicate to the Architect in
sufficient time to allow the Architect no less than fifteen (15) working days for
review. No substitutions will be considered or allowed without the Contractor's
submittals of complete substantiating data and information.

3.4.3 The Contractor shall enforce strict discipline and good order among the
Contractor's employees and other persons carrying out the Work. The Contractor
shall not permit employment of unfit persons or persons not properly skilled in
tasks assigned to them. THE CONTRACTOR RELEASES, INDEMNIFIES
AND HOLDS HARMLESS THE OWNER FOR CONTRACTOR’S FORCES’
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NON-COMPLIANCE WITH OWNER'S DRUG-FREE, ALCOHOL-FREE,
WEAPON-FREE, HARASSMENT-FREE, AND TOBACCO-FREE ZONES,
CONTRACTOR'S FORCES' NON-COMPLIANCE WITH CRIMINAL LAW,
OR CONTRACTOR'S OR CONTRACTOR'S FORCES' NON-COMPLIANCE
WITH IMMIGRATION LAW OR REGULATIONS. Any individual found by
Owner to have violated these restrictions is subject to permanent removal from
the Project, at Owner’s request. Contractor shall place similar language in its
subcontract agreements, requiring its Subcontractors and Sub-subcontractors to be
responsible for their own forces and Contractor shall cooperate with,the Owner to
ensure Subcontractor and Sub-subcontractor compliance.

3.4.4 Including, but not limited to, the specific/requirements of Section 10.1.1,
Contractor, its subcontractors and vendors shall bear responsibilitysfer compliance
with all federal and state laws, regulations, guidelines, and ordinances pertaining
to worker safety and applicable to the Work. Contracter further recognizes
neither the Owner nor the Architect owe the Contractor any duty to supervise or
direct his work so as to protect the Contractor from the consequences of his own
conduct.

3.4.5 Pursuant to Texas Education Coderg§44.034, Contractor must give advance written
notice to the Owner if the Contractor er an owner, or operator of the Contractor
has been convicted of a felony. The Owner may terminate this Agreement if the
Owner determines that the Contractor failed to give/such notice or misrepresented
the conduct resulting,in the conwvietion, “This paragraph requiring advance notice
does not apply to a publicly-held corporation.

3.4.6 CRIMINALHISTORY CHECKS

3.4.6.1 Contractor shall obtain all criminal history information required by Texas
Education Codg Chapter 22 regarding its "covered employees"”, as defined below.
If*Contractor /Is required by Chapter 22 to obtain the information from the
Fingerprint-based-Applicant Clearinghouse of Texas, then Contractor will also
subscribe to that person's criminal history record information. Before beginning
any Work on the Project, Contractor will provide written certification to the
District that Contractor has complied with the statutory requirements as of that
date. Upon request by Owner, Contractor will provide, in writing: updated
certifications and the names and any other requested information regarding
covered employees, so that the Owner may obtain criminal history record
information on the covered employees. Contractor shall assume all expenses
associated with obtaining criminal history record information.

3.4.6.2 Contractor will not assign any "covered employee™ with a "disqualifying
criminal history", as those terms are defined below, to work on the Project. If
Contractor receives information that a covered employee has a reported
disqualifying criminal history, then Contractor will immediately remove the
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covered employee from the Project and notify the Owner in writing within three
business days. If the Owner objects to the assignment of any covered employee
on the basis of the covered employee's criminal history record information, then
Contractor agrees to discontinue using that covered employee to provide services
on Owner's Project. If Contractor has taken precautions or imposed conditions to
ensure that the employees of Contractor and any subcontractor will not become
covered employees, Contractor will ensure that these precautions or conditions
continue throughout the time the contracted services are provided.

3.4.6.3 For the purposes of this Section, "covered employees” means employees,
agents or subcontractors of Contractor who has, or will have gontinuing duties
related to the services to be performed on Owner's,Projectiand has orwill have
direct contact with Owner's students. The Owner will decide what constitutes
direct contact with Owner's students. "Disqualifying eriminal history” means any
conviction or other criminal history information designated by the Owner; any
felony or misdemeanor conviction that would disqualify a person from obtaining
educator certification under Texas Education Code Section/21.060 and 19 Texas
Administrative Code § 249.16; or one 0f the following offenses, if at the time of
the offense, the victim was under 18 years ofiage or enrolled in a public school: a
felony offense under Texas PenalnCode Titlen5.0ffenses Against Persons; an
offense for which a defendant is required to register.as a sex offender under Texas
Code of Criminal Procedure, Chapter 62;h0r.an equivalent offense under federal
law or the laws of another state.

3.4.6.4 Subcontractors or any subcontractor entity, as defined by Texas Education
Code § 22.08341(a)(3), shall besrequired by the terms of their contract with
Contractor orfany,other contraeting entity (as defined in Texas Education Code §
22.08341(a)(1)),.and,by Texas law, to obtain the required criminal history record
information, on/their covered employees, agents, or applicants, to give required
certifications to Owner and the contracting entities, and to obtain required
certifications fromsthe subcontracting entity’s subcontractors.

3.4.6.5 On request of Owner, Contractor shall provide all necessary identifying
information to allow Owner to obtain criminal history record information for
coveredgsemployees of the Contractor and all subcontractors. Contractor shall
update this list on Owner’s request.

3.4.6.6 In addition, Contractor will at least annually obtain criminal history record
information that relates to any employee, agent, or subcontractor of the Contractor
or a Subcontractor, if the person has or will have duties related to the Project, and
the duties are or will be performed on Owner's Project, or at any other location
where students are likely to be present. Contractor shall assume all expenses
associated with the background checks and shall immediately remove any
employee, agent or subcontractor who was convicted of a felony or a
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misdemeanor involving moral turpitude from Owner's property, or other location
where students are likely to be present. Owner shall determine what constitutes
"moral turpitude” or a "location where students are likely to be present.

3.47 PREVAILING WAGE RATES

3.4.7.1 Contractor, Contractor's Subcontractors and Sub-subcontractors shall pay
all workers not less than the general prevailing rate of per diem wages for work of
a similar character where the Project is located, as detailed in the "Minimum
Wage Schedule” provided herein. Wages listed are minimum, rates only.
However, no claims for additional compensation above the Contract Sum shall be
considered by the Owner because of payments,of wage ratesq4n excess of the
applicable rate provided herein. Texas Government Code § 2258, et seq.; Texas
Labor Code 8§ 62.051, et seq.

3.4.7.2 Contractor shall forfeit, as a penalty to the Owner, $60 for each laborer,
worker or mechanic employed for each calendar day or part of the day that the
worker is paid less than the wage rates stipulated in‘the Contract Documents.

3.4.7.3 Owner reserves the right to receive and review payroll records, payment
records, and earning statements.ofiemployees of.Contractor, and of Contractor's
Subcontractors and Sub-subcontractors.

3.4.7.4 In executing theWarkyunder the Contract'Documents, Contractor shall
comply with all applicable state and federal laws, including but not limited to,
laws concerned with labor, equal“employment opportunity, safety and minimum
wages.

3.4.7.5 If@a Minimum Wage Schedule is not provided herein, the parties shall use
the wage rate determined by the US Department of Labor in accordance with the
Davis-Bacon Act, 40 USC Section 3141, which can be accessed on the internet at
https://beta.sam.gev/.

29. 83.5'is amended and subsections are added to read as follows:

3.5 "WARRANTY
The Contractor warrants to the Owner and Architect that materials and equipment
furnished under the Contract will be of good quality and new unless the Contract
Documents require or permit otherwise. The Contractor further warrants that the
Work will conform to the requirements of the Contract Documents and will be
free from defects, except for those inherent in the quality of the Work the
Contract Documents require or permit. The Contractor further warrants that
Contractor shall perform the Work in a good and workmanlike manner,
continuously and diligently in accordance with generally accepted standards of
construction practice for construction of projects similar to the Project, except to
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the extent the Contract Documents expressly specify a higher degree of finish or
workmanship, in which case the standard shall be the higher standard. All
material shall be installed in a true and straight alignment, level and plumb;
patterns shall be uniform; and jointing of materials shall be flush and level, unless
otherwise directed in writing by the Architect. Work, materials, or equipment not
conforming to these requirements maybe considered defective. The Contractor's
warranty excludes remedy for damage or defect caused by abuse, alterations to
the Work not executed by the Contractor, improper or insufficient maintenance
(unless such maintenance is Contractor’s responsibility), improper,operation, or
normal wear and tear and normal usage, but such exclusions ghall only apply after
Owner has taken occupancy of the damaged or defective portionsf the Project. If
required by the Architect, the Contractor shall/furnish satisfaetory evidence as to
the kind and quality of materials and equipment.

Notwithstanding anything in the Contract Documents tothe,contrary, Owner and
Contractor expressly agree that the warranties Stated herein shall mean the
individual warranties associated with each particular Work within the Project, and
each such individual warranty shall/run from the applicable Work's Final
Completion date (unless otherwise expresslyyprovided in the applicable Contract
Documents for that particular Wark)s, Contractor's.eXpress warranty is in addition
to, and not in lieu of, Owner's'other available remedies. All required warranties
on equipment, machinery, materials, ‘or components»Shall be submitted to the
Architect on the manufacturer's,or supplier's approved forms for delivery to the
Owner. The warranties'set out'in this Subparagraph are not exclusive of any other
warranties or guarantees set out“in other places in the Contract Documents or
expressed or implied underapplicable law.

3.5.1 Contractor shall certify that the Project has been constructed in general
conformance with™thes Architect's or Engineer's plans, specifications, and
Construction Documents, as modified from time to time pursuant to the terms of
the Contract ‘Decuments. Contractor shall fully complete a “Certification of
Project Completion” as required by 19 TAC §61.1036(c)(3)(F).

3.5.2 In the event of failure of materials, products, or workmanship, either during
construction or the warranty period, the Contractor shall take appropriate
measures to ensure correction of defective Work or replacement of the defective
items, without cost to the Owner. Such warranty shall be maintained
notwithstanding that certain systems may be activated prior to Substantial
Completion as required for the satisfactory completion of the Project. Upon
written notice from the Owner or Architect, the Contractor shall promptly remedy
defects as covered by Contractor’s warranty. If Contractor does not respond to
the written notice, either by beginning corrective work or notifying Owner in
writing regarding when corrective work will begin, within ten days of
Contractor’s receipt of the written notice, then the Owner may take measures to
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correct the Work and Contractor will be obligated to reimburse Owner’s costs.
The provisions of this subparagraph shall be in addition to, and not in lieu of, any
other rights and remedies available to the Owner.

3.5.3 When deemed necessary by the Owner and prior to installation of any item
specifically made subject to a performance standard or regulatory agency standard
under any provision of the Contract Documents, Contractor shall furnish proof of
conformance to the Architect. Proof of conformance shall be in a form acceptable
to the Architect.

3.5.4 The Contractor agrees to assign to the Owner at,Final Completion of the Work,
such assignment to be effective no later than Final Completion, any and all
manufacturers' warranties relating to materials and»labor “usedwin® the Work.
Contractor further agrees to perform the Work in such manner so"as to preserve
any and all such manufacturers' warranties. All forms will be required to be
submitted prior to Final Payment.

3.5.5 The warranties of Contractor provided in Subparagraphs 3.5, 3.5.1 and 3.5.2 shall
in no way limit or abridge the warfantieshof the suppliers of equipment and
systems which are to comprise aqportion of the Weork and all such warranties shall
be in form and substance as fequirediyby the ‘Contract Documents. Contractor
shall take no action or fail_.to‘act in any way-which reSults in the termination or
expiration of such third party warranties or which otherwise results in prejudice to
the rights of Owner,under such warranties. Contractor agrees to provide all
notices required for the effectiveness of such warranties and shall include
provisions in the contractsywith the providers and manufacturers of such systems
and equipment whereby “Owner shall have a direct right, but not a duty, of
enforcement of suchwwarranty obligations.

3.516  Contractor shall maintain a complete and accurate schedule of the date(s) of
Substantial Completion, the date(s) of Final Completion, and the dates upon
which theywarranty on each phase or building will expire. Contractor shall
provide a'copy of such schedules to Owner and Architect. Prior to termination of
the warranty period, Contractor shall accompany Owner and Architect on re-
inspection of each Work in the Project and Contractor shall be responsible for
carrecting any warranty items which are observed or reported during the warranty
period. Contractor shall prosecute such warranty work without interruption until
accepted by Owner and Architect, even though such work should extend beyond
the warranty period. If Contractor fails to provide the schedules to Owner and
Architect, Contractor’s warranty obligation described herein shall continue until
such inspection is conducted and deficiencies are corrected.

3.5.7  Prior to receipt of Final Payment, Contractor shall:
| Obtain duplicate original warranties, executed by all subcontractors,

AMENDMENTS TO AIA DOCUMENT A201-2007 Page 18
MCLEAN ISD LOD1BBQ (5/1/2020)



making the dates of beginning of the warranties the Date of Final
Completion; and the warranties of suppliers and manufacturers, making
the dates of beginning of the warranties no later than the Date of Final
Completion;

2 Verify that the documents are in proper form and contain full information;
3 Co-sign warranties when required,;
4 Bind all warranties in commercial quality 8-1/2 X 11 inch three-ring

binder, with hardback, cleanable, plastic covers;

5 Label the cover of each binder with a typed or printed,title labeled
“WARRANTIES”, along with the title of the Project; hame, address and
telephone number of Contractor; and name of its responsible principal;

.6 Include a Table of Contents, with each/ftem,identifieddby the number and
title of the specification section under which'the product isispecified; and

v Separate each warranty with index tab sheets keyed to the Table of
Contents listing.

8 Deliver warranties and bonds in the form described above, to the Architect

who will review same prior to submission to'the Owner.

30. 83.6 is amended to read as follows:

3.6

TAXES

Owner is an exempt entity under the,tax laws of the State of Texas; Texas Tax Code

8151.309 and 34 TAC 83.322.. The Owner represénts that this Project is eligible
for exemption from the State Sales Tax on tangible personal property and material
incorporated in the"Projeet, provided that the Contractor fulfills the requirements
of the Texas Tax.Code 88151.309, 151.310, 151.311 and 34 TAC 83.291; §3.287.
For the purpose of,establishing exemption, it is understood and agreed that the
Contractor,may/be required to segregate materials and labor costs at the time a
Centract 1s‘awarded.’ ‘Contractor will accept a Certificate of Exemption from the
Owner, pursuant tofexas Tax Code §151.054(e); 8151.155; and 34 TAC 83.287.
Contractor. shall'obtain Certificates of Resale from Contractor's suppliers. Texas
Tax Code 151.154, 34 TAC §3.285. Failure of Contractor or any Sub-Contractor
to obtain Certificates of Resale from their suppliers shall make the Contractor or
Sub-Contractor responsible for absorbing the tax, without compensation from
Owners Contractor shall pay all necessary local, county and state taxes, income
tax, compensation tax, social security and withholding payments as required by
law. CONTRACTOR HEREBY RELEASES, INDEMNIFIES, AND HOLDS
HARMLESS OWNER FROM ANY AND ALL CLAIMS AND DEMANDS
MADE AS A RESULT OF THE FAILURE OF CONTRACTOR OR ANY
SUBCONTRACTOR TO COMPLY WITH THE PROVISIONS OF ANY OR
ALL SUCH LAWS AND REGULATIONS.

31. 83.7.1 is amended to read as follows:
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32.
33.

34.

35.

3.7.1

After Architect has filed the plans and specifications with the Texas Department
of Licensing and Regulation, Architect shall notify Contractor that Contractor
may make and submit the applications for the building permit. Unless otherwise
provided in the Contract Documents, the Contractor shall secure and pay for the
building permit as well as for other permits, fees, licenses, and inspections by
Government agencies necessary for proper execution and completion of the Work
that are customarily secured after execution of the Contract and legally required at
the time the bids are received or negotiations concluded.

83.7.2 is amended to read as follows:

3.7.2

The Contractor shall comply with and give notices required by applicable laws,
statutes, ordinances, codes, rules and regulations, and ‘lawful orders of public
authorities applicable to performance of the' Waork.»In addition, Contractor shall
authorize posting of any invoices concerning ‘the Werkers Compensation
insurance carried by other parties involved in the' Project, including without
limitation Architect, at the same flocation, where Contractor posts notices
regarding Workers Compensation: 'If.applicablepthe Contractor shall procure and
obtain all bonds required of the Ownenr,or the ‘Contractor by the municipality in
which the Project is located or by “any, ether “public or private body with
jurisdiction over the Project.“ Inyconnection with such bonds, the Contractor shall
prepare all applications, supply. all necessary back-up material and furnish the
surety with any required, personal undertakings. The Contractor shall also obtain
and pay all charges for-all,approvals for street closings, traffic control, parking
meter remoyal and other similar matters as may be necessary or appropriate from
time to time for the performance of the Work.

83.7.3 is amended to.read as follows:

3.7.3

If the Contractor performs Work when Contractor knows or reasonably should
have known it to be contrary to applicable laws, statutes, ordinances, codes, rules
and regulations, the Contract Documents or lawful orders of public authorities,
the.Contractor shall assume appropriate responsibility for such Work and shall
bear the costs attributable to correction.

83.7.6 is added as follows:

3.7.6 The Contractor shall be responsible for timely notification to and coordination with

all utility companies regarding the provision of services to the Project. The
Contractor shall inform the Architect at once when the Owner’s participation is
required, and the Architect shall immediately notify the Owner. Connections for

AMENDMENTS TO AIA DOCUMENT A201-2007 Page 20
McCLEAN ISD

LOD1BBQ (5/1/2020)



temporary and permanent utilities and payment for temporary utilities services
required for the Work, whether the Work is new construction or renovation of an
existing facility, are the responsibility of the Contractor unless otherwise agreed.
If the Work is new construction, then payment for temporary and/or permanent
utility services shall be the responsibility of the Contractor until Substantial
Completion.

36. 83.9.4 is added as follows:

3.9.4 Questions about plan interpretation or directions shall bes submitted by
Contractor's superintendent to the Architect in‘the, form ofia written request for
information and the Architect shall respond to such request for. information in a
reasonable and timely fashion.

37. 83.10.1 is amended to read as follows:

3.10.1 The Contractor, promptly after being/awarded the Contract, shall prepare and
submit for the Owner's and Architect's information/a Contractor's construction
schedule for the Work. The schédule, shall not exceed time limits current under
the Contract Documents, shall be revised at appropriate intervals as required by
the conditions of the Worksand Project, shall-be related to the entire Project to the
extent required by the Contract Documents, and shall provide for expeditious and
practicable executionyof the Work. The schedule shall not interfere with the
operation of Owner’s existing facilities and operations without Owner’s prior
written approval.

38. 83.10¢4 is added\as follows:

8.10.4 The Contractar shall perform the Work in accordance with most recent schedules
submittedrto the"Owner and Architect and incorporated into the approved Project
schedule.

39. 83.10.5.is added as follows:

3.10.5 The Contractor shall hold weekly progress meetings at the Project Site, or at such
other time and frequency as are acceptable to the Owner. Progress of the work
shall be reported at said meetings with reference to Contractor's construction
schedule. The Contractor shall submit to the Architect with each monthly
application for payment a copy of the progress schedule showing all
modifications required, and shall take whatever corrective action is necessary to
assure that the project completion schedule is met at no additional cost to Owner,
except as allowed herein. In the event that Contractor shall fall behind schedule
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at any time, Contractor shall develop and deliver a recovery plan to the Owner
with a recovery schedule and a program describing the additional manpower,
overtime, material expediting, resequencing of the Work and other steps
Contractor shall take to meet the requirements of the Contract. Contractor shall
not be entitled to compensation from the Owner or any increase in the Contract
Sum for the schedule recovery efforts.

40. 83.12.4 is amended to read as follows:

3.12.4 Shop Drawings, Product Data, Samples and similar submittals are notjContract
Documents. Their purpose is to demonstrate theyway by whiCh the Contractor
proposes to conform to the Contract Documents forthose portions of the Work
for which the Contract Documents require submittals. Review by the Architect is
subject to the limitations of Section 4.2.7. Informational submittals upon which
the Architect is not expected to take responsiveraction may.be,so identified in the
Contract Documents. Submittals that are not requiredhby the/Contract Documents
may be returned by the Architect withoutiaction.

41. 83.12.6 is amended to read as follows:

3.12.6 By submitting Shop Drawings, Product Data;"Samplesand similar submittals, the
Contractor represents to the:Owner and Architect that the Contractor has (1)
reviewed and approved them, (2) determined and verified materials, field
measurements and field construction criteria related thereto, or will do so and (3)
checked and verified that, the information contained within such submittals
complies with the, requirements of the Work and of the Contract Documents.
Specific dimensions;, quantities, installation and performance of equipment and
systems Iin) compliance’ with the Construction Documents and the Contract
Documents remain the Contractor’s responsibility.

42. 83112.10 is amended to read as follows:

3.12.10 The Contractor shall not be required to provide professional services that
constitute the practice of architecture or engineering unless such services are
speeifically required by the Contract Documents for a portion of the Work or
unless the Contractor needs to provide such services in order to carry out the
Contractor's responsibilities for construction means, methods, techniques,
sequences and procedures. The Contractor shall not be required to provide
professional services in violation of applicable law. If professional design services
or certifications by a design professional related to systems, materials or
equipment are specifically required of the Contractor by the Contract Documents,
the Owner and the Architect will specify all performance and design criteria that
such services must satisfy. The Contractor shall cause such services or
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certifications to be provided by a properly licensed design professional, whose
signature and seal shall appear on all drawings, calculations, specifications,
certifications, Shop Drawings and other submittals prepared by such professional.
Shop Drawings and other submittals related to the Work designed or certified by
such professional, if prepared by others, shall bear such professional's written
approval when submitted to the Architect. The Owner and the Architect shall be
entitled to rely upon the adequacy, accuracy and completeness of the services,
certifications and approvals performed or provided by such design professionals.
Pursuant to this Section 3.12.10, the Architect will review, appreve,or take other
appropriate action on submittals only for the limited purpese of checking for
conformance with information given and the design concept expressed in the
Contract Documents. Unless the Contractor is/providing professional services as
allowed herein, the Contractor shall not be responsible for theradequacy of the
performance and design criteria specified in the Contract Bocuments. A registered
architect must prepare plans and specifications for all the Work, as governed by
the Texas Occupations Code Chapter 1051; andya registered engineer must
prepare plans, specifications and estimates for all Work/ governed by Texas
Occupations Code Chapter 1001. In the event that Contractor retains a licensed
design professional under the terms of‘this‘paragraph, Contractor shall require that
the licensed design professional.earry commercial.general liability and errors and
omissions insurance coverage /in the same amounts and forms as required of the
Architect on this Project..In the eventythat the licensed design professional
retained by the Contractorwill be conducting on-site services or observations, the
licensed design professional shall also carry worker's compensation insurance and
comprehensive automobile liability in the same amounts and forms as required of
the Architect on this Project.

43. 83.12,11 is added as/follows:

3.12.11 The Architect's, review of Contractor's submittals shall be limited to examination
of anminitial submittal and one (1) re-submittal. The Architect's review of
additional submittals will be made only with the consent of the Owner after
notification by the Architect. The Owner shall be entitled to reimbursement from
the Contractor of amounts paid to the Architect for evaluation of such additional
re-submittals.

44. 83.12.12is added as follows:

3.12.12 The Contractor represents and warrants that all shop drawings shall be prepared
by persons and entities possessing expertise and experience in the trade for which
the shop drawings are prepared and, if required by the Architect or applicable law,
by a licensed engineer.
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45.

46.

47.

48.

49.

§3.13.1 is added as follows:

3.13.1 Only materials and equipment which are to be used directly in the Work shall be
brought to and stored on the Project site by the Contractor. After equipment is no
longer required for the Work, it shall be promptly removed from the Project site.
Protection of construction material and equipment stored at the Project site from
weather, theft, damage and all other adversity is solely the responsibility of the
Contractor.

83.13.2 is added as follows:

3.13.2 Contractor shall ensure that the Work, at all times; iS\performed,in a4nanner that
affords Owner reasonable access, both vehicular and“pedestrian,to'the site of the
Work and all adjacent areas. The Work shall be performedyin such a manner that
public areas adjacent to the Site of the Workshall'be free fromwall debris, building
material and equipment likely to cause hazardous conditions. Without limitation
of any other provision of the Construction Documents, Contractor shall use its
best efforts to minimize any interference with the occupancy or beneficial use of
any area or building adjacent to the,site of the Works or the building, in the event
of partial occupancy.

83.13.3 is added as follows:

3.13.3 Without prior approval of the Owner, the Contractor shall not permit any workers
to use any existing facilities at the Project site, including, without limitation,
lavatories, totlets,»entrance and parking areas other than those designated by the
Owner. The Contractor shall comply with all rules and regulations promulgated
by the Owner in connection with the use and occupancy of the Project site and the
Building.

§3114.3 is added as follows:

3.14.3 No cutting of structural elements will be permitted unless specifically approved in
wrriting by Architect. Fitting and patching shall only be done with new products,
and'shall only performed by those skilled in performing the original Work.

83.14.4 is added as follows:

3.14.4 Any Contractor working on the Project shall repair and/or replace, at no expense
to the Owner, any sections of existing road, drives, streets, sidewalks, curbs,
utilities, buildings and other structures damaged by reason of Work performed
under the Contract Documents or incidental thereto, whether by his own forces or
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by his subcontractors or by his material suppliers.

50. 83.15.1 is amended to read as follows:

3.15.1 The Contractor, on a daily basis, shall keep the premises and surrounding area free
from accumulation of waste materials or rubbish caused by operations under the
Contract. Contractor shall periodically remove waste materials, debris and rubbish
from the Work and dispose of all such materials at legal disposal areas away from
the site. At completion of the Work, the Contractor shall remave waste materials,
rubbish, the Contractor's tools, construction equipment, machinery and surplus
materials from and about the Project. Care shallbe taken bysall workers not to
mark, soil, or otherwise deface any finish or surface., In the'event that'any finish
or surface becomes defaced in any way by mechanics or. workers, the Contractor
or any of his Subcontractors shall clean and restore such surfaces to their original
condition.

51. 83.15.3 is added as follows:

3.15.3 The Contractor shall be respongible for the protection of the Work. Prior to the
Architect's inspection for Substantial, Completion, the Contractor shall, as
appropriate, clean exteriormand interiorysurfaces exposed to view; remove
temporary labels, stains, putty, soil, paint and/foreign substances from all
surfaces, including glass and “painted surfaces; polish transparent and glossy
surfaces; clean equipment and fixtures to a sanitary condition; replace air filters in
mechanical equipment; clean roofs, gutters, and downspouts; remove obstructions
and flush debris from drainage” systems; clean site; sweep paved areas and rake
clean other surfaces;:remove trash and surplus materials from the site; clean and
polish all floors; cleanvand polish all hardware; and repair all Work damaged
during cleaning.

52. 83115.4 is added as follows:

3.15.4 After construction is complete, Contractor shall, as appropriate: (1) employ skilled
workers for final cleaning; (2) remove grease, mastic adhesive, dust, dirt, stains,
fingerprints, labels and other foreign materials from all sight-exposed interior and
exterior surfaces; (3) wash and shine glazing and mirrors; (4) polish glossy
surfaces to a clear shine; (5) vacuum clean carpeted and similar soft surfaces; (6)
clean (damp mop with clean mop and water) resilient and hard surface floors
repeating as necessary until no visible residue remains on floors; (7) clean
plumbing fixtures to a sanitary condition; (8) clean surfaces of all equipment and
remove excess lubrication; (9) clean permanent filters and replace disposable
filters in ventilating systems if units were operated during construction and clean
ducts, blowers and coils; (10) clean light fixtures; (11) remove waste, foreign
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53.

54.

matter and debris from roofs, gutters, area ways and drainage ways; (12) remove
waste, debris and surplus materials from the site; (13) remove stains, spills and
foreign substances from paved areas; and (14) broom clean exterior concrete and
paved surfaces and rake clean the grounds.

83.17 is amended to read as follows:

3.17

ROYALTIES, PATENTS AND COPYRIGHTS

The Contractor shall pay all royalties and license fees. THE CONTRACTOR
SHALL DEFEND SUITS OR CLAIMS FOR INFRINGEMENT OF
COPYRIGHTS AND PATENT RIGHTS SHALL WAIVE AND RELEASE
CLAIMS AGAINST THE OWNER AND ARCHITECF, AND/ SHALL
INDEMNIFY AND HOLD HARMLESS THE"OWNER "AND ARCHITECT
FROM LOSS ON ACCOUNT THEREOF, "PROVIDED, HOWEVER,
CONTRACTOR SHALL NOT BE RESPONSIBLE“T© ARCHITECT FOR
SUCH DEFENSE OR LOSS WHEN A PARTICULAR DESIGN, PROCESS OR
PRODUCT OF A PARTICULAR MANUFACTURER OR MANUFACTURERS
IS REQUIRED BY THE CONTRACT! DOCUMENTS, OR WHERE THE
COPYRIGHT VIOLATIONS ARE. 'CONTAINED IN DRAWINGS,
SPECIFICATIONS OR OTHER DOCUMENTS PREPARED BY THE
ARCHITECT, AND SHALL NOTBE,RESPONSIBLE TO OWNER IF OWNER
REQUIRES A PARTICULAR DESIGN, PROCESSs OR PRODUCT THAT
CONSTITUTES A COPYRIGHT VIOLATION. However, if the Contractor has
reason to believe that the required,designsprocess or product is an infringement of
a copyright or a patent, the Contracter shall be responsible for such loss unless
such information is'pramptly furnished to the Owner and Architect in writing.

83.18 and all offits subsections are amended and replaced in entirety to read as
follows:

3.18

INDEMNIFICATION

3.18.1 40 THE FULLEST EXTENT PERMITTED BY LAW, THE CONTRACTOR

SHALL WAIVE AND RELEASE CLAIMS AGAINST AND SHALL
INDEMNIFY AND HOLD HARMLESS THE OWNER, ARCHITECT,
OWNER'S TRUSTEES, ARCHITECT'S CONSULTANTS, OWNER'S
CONSULTANTS AND OFFICERS, AGENTS AND EMPLOYEES OF ANY
OF THEM, FROM AND AGAINST CLAIMS, DAMAGES, LOSSES, CAUSES
OF ACTION, SUITS, JUDGMENTS AND EXPENSES, INCLUDING BUT
NOT LIMITED TO ATTORNEYS' FEES, ARISING OUT OF OR RESULTING
FROM PERFORMANCE OF THE WORK, PROVIDED THAT SUCH CLAIM,
DAMAGE, LOSS OR EXPENSE IS ATTRIBUTABLE TO BODILY INJURY,
SICKNESS, DISEASE OR DEATH, OR TO INJURY TO OR DESTRUCTION
OF TANGIBLE PROPERTY (INCLUDING THE WORK ITSELF)
INCLUDING LOSS OF USE RESULTING THEREFROM, BUT ONLY TO
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THE EXTENT CAUSED IN WHOLE OR IN PART BY WILLFUL OR
NEGLIGENT ACTS OR OMISSIONS OF THE CONTRACTOR, A SUB-
CONTRACTOR, ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY
THEM, ANYONE THEY CONTROL OR EXERCISE CONTROL OVER, OR
ANYONE FOR WHOSE ACTS THEY MAY BE LIABLE, REGARDLESS OF
WHETHER OR NOT SUCH CLAIM, DAMAGE, LOSS OR EXPENSE IS
CAUSED IN PART BY ANY WILLFUL OR NEGLIGENT ACTS OR
OMISSIONS OF OWNER OR OWNER'S CONSULTANTS OR OTHER
INDEMNIFIED PARTIES. SUCH OBLIGATION SHALL NOT BE
CONSTRUED TO NEGATE, ABRIDGE, OR REDUCE OTHER RIGHTS OR
OBLIGATIONS OF INDEMNITY THAT WQULD OTHERWISE EXIST AS
TO A PARTY OR PERSON DESCRIBED/IN THIS SECTION 3.18. ALL
COSTS AND EXPENSES SO INCURRED BY ANY,OF THEMNDEMNIFIED
PARTIES IN THAT EVENT SHALL BE REIMBURSED BY CONTRACTOR
TO THE INDEMNIFIED PARTIES, AND ANY COST AND EXPENSES SO
INCURRED BY INDEMNIFIED PARTIES® SHARL BEAR INTEREST UNTIL
REIMBURSED BY CONTRACTOR, /AT THE, RATE OF INTEREST
PROVIDED TO BE PAID BY THE JUDGMENT UNDER THE LAWS OF THE
STATE OF TEXAS.

3.18.2 IN CLAIMS AGAINST ANY/PERSON OR ENTITY INDEMNIFIED UNDER
THIS SECTION 3.18 BY., AN EMPLOYEE OF»THE CONTRACTOR, A
SUBCONTRACTOR, ANYONE DIRECTLY OR/INDIRECTLY EMPLOYED
BY THEM OR ANYONE FORWHOSE ACTS THEY MAY BE LIABLE, THE
INDEMNIFICATION ©BLIGATION UNDER THIS SECTION 3.18 SHALL
NOT BE LIMITED BY, A LIMITATION ON AMOUNT OR TYPE OF
DAMAGES#COMPENSATION OR BENEFITS PAYABLE BY OR FOR THE
CONTRACTOR OR A SUBCONTRACTOR UNDER INSURANCE POLICIES,
WORKERS' COMPENSATION ACTS, DISABILITY BENEFIT ACTS OR
OTHER EMPLOYEE BENEFIT ACTS.

3.18.3 _THE OBLIGATIONS OF THE CONTRACTOR UNDER THIS SECTION 3.18
SHALL NOT EXTEND TO THE LIABILITY OF THE ARCHITECT, THE
ARCHITECT'S CONSULTANTS, AND AGENTS AND EMPLOYEES OF
ANY OF THEM, CAUSED BY OR RESULTING FROM: (1) DEFECTS IN
PEANS, DESIGNS, OR SPECIFICATIONS PREPARED, APPROVED, OR
USED BY THE ARCHITECT OR ENGINEER; OR (2) NEGLIGENCE OF THE
ARCHITECT OR ENGINEER IN THE RENDITION OR CONDUCT OF
PROFESSIONAL DUTIES CALLED FOR OR ARISING OUT OF THE
CONSTRUCTION CONTRACT AND THE PLANS, DESIGNS, OR
SPECIFICATIONS THAT ARE A PART OF THE CONSTRUCTION
CONTRACT; AND (3) ARISING FROM : (A) PERSONAL INJURY OR
DEATH; (B) PROPERTY DAMAGE; OR (C) ANY OTHER EXPENSE THAT
ARISES FROM PERSONAL INJURY, DEATH, OR PROPERTY DAMAGE,
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OR AS OTHERWISE LIMITED BY TEXAS CIVIL PRACTICE & REMEDIES
CODE §130.001, ET SEQ.

FURTHER, AND IN ACCORDANCE WITH TEXAS INSURANCE CODE
8151.102, AS APPLICABLE, THE OBLIGATIONS OF THE CONTRACTOR
UNDER THIS SECTION SHALL NOT REQUIRE CONTRACTOR TO
INDEMNIFY, HOLD HARMLESS, OR DEFEND THE PARTY(S)
INDEMNIFIED HEREUNDER AGAINST A CLAIM CAUSED BY THE
NEGLIGENCE OR FAULT, THE BREACH OR VIOLATION OF A
STATUTE, ORDINANCE, GOVERNMENTAL REGULATION, STANDARD,
OR RULE, OR THE BREACH OF CONTRACT OF [THE" OWNER, ITS
AGENT OR EMPLOYEE OR ANY THIRD PARTLY UNDER THE CONTROL
OR SUPERVISION OF THE OWNER, OTHER " THAN THE CONTRACTOR
OR ITS AGENT, EMPLOYEE OR SUBCONTRACTOR,OF ANY TIER.

3.18.4 THE OWNER MAY CAUSE ANY OTHER€CONTRACTOR WHO MAY HAVE
A CONTRACT WITH THE OWNER_TO PERFORM CONSTRUCTION OR
INSTALLATION WORK IN THE/AREAS WHERE WORK WILL BE
PERFORMED UNDER THIS AGREEMENT, TO /AGREE TO INDEMNIFY
AND TO HOLD THE OWNER»AND THE,CONTRACTOR HARMLESS
FROM ALL CLAIMS FOR BODILY, INJURY AND PROPERTY DAMAGE
TO THE SAME EXTENI.AS IS PROVIDED 1IN SECTION 3.18.1 ABOVE.
LIKEWISE, CONTRACTOR AGREES TO INDEMNIFY AND TO HOLD THE
OWNER'S OTHER €EONTRACTORS HARMLESS FROM ALL CLAIMS FOR
BODILY INJURY /AND PROPERTY DAMAGE TO THE SAME EXTENT AS
PROVIDED IN SECTION,3.18.1 ABOVE.

3.18.5 THE PROVISIONS\OF SECTION 3.18 IN ITS ENTIRETY SHALL SURVIVE
THE COMPLETION;¢ TERMINATION OR EXPIRATION OF THIS
CONTRACT,

55. 84.1:3'is amended to read as follows:

4.1.3 If the employment of the Architect is terminated, the Owner shall employ a new
architect whose status under the Contract Documents shall be that of the
Architect. Owner shall notify Contractor if a new Architect has been employed
by Owner.

56. 84.1.4is added as follows:

4.1.4 Except as expressly provided herein, the Contractor shall not be relieved of
Contractor’s obligation to perform the Work in strict accordance with the
Construction Documents and the Contract Documents by the duties,
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responsibilities, or activities of the Architect.

57. 84.2.1 is amended to read as follows:

4.2.1 The Architect will provide administration of the Contract as described in the

Contract Documents and will be an Owner's representative during construction,
until final payment is due, and, with the Owner’s concurrence, from time to time
during the one-year period for correction of Work described in Section 12.2. The
Architect will have authority to act on behalf of the Ownerfonly to the extent
provided in the Contract Documents, unless otherwise modified in Writing in
accordance with other provisions of the Contract Documents.

58. 84.2.2 is amended to read as follows:

4.2.2 The Architect will visit the site at regular’intervals, appropriate to the stage of

construction, or as otherwise directed by Owner, to Inspect the progress, quality
and workmanship of the portion of Work completed, and to determine if the Work
observed is being performed in a manner<that, when fully completed, will be in
accordance with the Contract Documents. “Onuthe basis of the site visits, the
Architect shall keep the Owner informed,of the progress and quality of the portion
of the Work completed, andpreport to the ©wner (1) known deviations from the
Contract Documents and from the most recent Project schedule, and (2) defects
and deficiencies observed in theWerk., The Architect may reject non-conforming
Work and determine iif the Work, when complete, will conform to the
Construction Documents and Contract Documents. Contractor shall not cover up
or close upportions of the'Work prior to on-site observations by the Architect if
covering fup such Work swould conceal defects or non-conforming Work.
Contractor will notify "Owner and Architect of any need for any third party
laboratory testing to assist Owner and Architect. The Architect shall not have
control_over or responsibility for the Contractor’s construction means, methods,
techniques,, sequences, procedures or safety programs. Any services by
Contractor made necessary by construction defect or non-conforming Work shall
be performed at no additional cost to Owner.
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59. 84.2.3 is amended to read as follows:

4.2.3 The Architect will not be responsible for the Contractor's failure to perform the
Work in accordance with the requirements of the Contract Documents. The
Architect will not have control over or charge of and will not be responsible for
acts or omissions of the Contractor, Subcontractors, or their agents or employees,
or any other persons or entities performing portions of the Work. The Contractor
shall reimburse the Owner for compensation paid to the Architect for additional
site visits made necessary by the fault, neglect, or request of the Contractor.

60. 84.2.5 is amended to read as follows:

4.25 As further provided in the Contract Documents basedyon. the Architect's
evaluations of the Contractor's Applications for Payment, the Architect will
review and certify the amounts due the Caontractor and will issue Certificates for
Payment in such amounts.

61l. 84.2.6 is amended to read as follows:

4.2.6 The Architect shall reject-Werk that does not conform to the Construction
Documents Contract.Documents.»\\WWhenever the Architect considers it necessary
or advisable, the Architect will ‘recommend to Owner additional inspection or
testing of the Work in accerdance with the provisions of the Contract Documents,
whether or net'such Work isifabricated, installed or completed. However, neither
this authopity of thesArchitect nor a decision made in good faith either to exercise
or not to [exercise such,authority shall give rise to a duty or responsibility of the
Architect or the Ownerto the Contractor, Subcontractors, material and equipment
suppliers, theiryagents or employees, or other persons or entities performing
portions of the Work. Architect and/or Contractor shall promptly notify, orally
and in writing, the other party and Owner of any fault or defect in the Project or
nonconformance with Construction Documents or the Contract Documents they
may respectively discover and each, upon discovery of the defect or
noeneonformance, shall be responsible for notifying the other party and Owner of
those corrective actions they respectively take; provided, however, Contractor
shall have no duty to notify Owner of discoveries made or actions taken by
Architect. Testing or inspections services required by this subsection shall be
conducted subject to the requirements of Texas Government Code, Chapter 22609.

62. 84.2.7 is amended to read as follows:

4.2.7 The Architect will review and approve, or take other appropriate action upon, the
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Contractor's submittals such as Shop Drawings, Product Data and Samples, for
the purpose of checking for conformance with the Construction Documents and
the Contract Documents and all applicable laws, statutes, codes and requirements
applicable to Architect’s design services. The Architect's action will be taken with
such reasonable promptness as to case no delay in the Work or in the activities of
the Owner, Contractor, or separate contractors while allowing sufficient time in
the Architect's professional judgment to permit adequate review. Review of such
submittals is conducted for the purpose of determining the general accuracy and
completeness of other details such as dimensions and quantities, or for
substantiating instructions for installation of equipment or systems., all of which
remain the responsibility of the Contractor as required [by the Construction
Documents and the Contract Documents. /The, Architect’s review of the
Contractor's submittals shall not relieve the Contractor of the obligations under
Sections 3.3, 3.5 and 3.12. The Architect's review shall net constitute approval of
safety precautions or, unless otherwise specifically stated by.the Architect, of any
construction means, methods, techniques, sequences “or procedures. The
Architect's approval of a specific item shall not indicate approval of an assembly
of which the item is a component. Iffany submittal does not comply with the
requirements of the Construction Documents or the Contract Documents, then
Architect shall require Contracterite,come intorcempliance. The Architect shall
promptly report in writing to the Contractor and‘Owner any errors, inconsistencies
and omissions discovered_by the Architect in the'Shep Drawings, Product Data
and Samples.

63. 84.2.8 is amended to read as follows:

4.2.8 The Architect “shall review, prepare and make recommendations to Owner
regarding all Change ©rders and Construction Change Directives for the Owner's
approval and execution in accordance with the Construction Documents and the
Contract Documents, accompanied by all supporting documentation. The
Architeet,may authorize minor changes in the Work not involving an adjustment
in Contract Sum or an extension of the Contract Time which are consistent with
the intent of the Contract Documents. If necessary, the Architect shall prepare,
reproduce and distribute Drawings and Specifications to describe Work to be
addedydeleted or modified, as provided in Section 7.4. The Architect shall accept
requests by the Owner, and shall review properly prepared, timely requests by the
Contractor for changes in the Work, including adjustments to the Contract Sum or
Contract Time. A properly prepared request for a change in the Work by the
Contractor shall be accompanied by sufficient supporting data and information to
permit the Architect to make a reasonable determination without extensive
investigation or preparation of additional drawings or specifications. If the
Architect determines that requested changes in the Work are not materially
different from the requirements of the Construction Documents or the Contract
Documents and do not change the Contract Sum or Contract Time, then the
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Architect may issue an order for a minor change in the Work with prior written
notice to the Owner, or recommend to the Owner that the requested change be
denied. The Architect is not authorized to approve changes involving major
systems such as: Heating, Ventilation and Air Conditioning ("HVAC"); roof;
foundation; outward appearance; color schemes; floor plans; building materials;
drainage or mechanical equipment without Owner’s prior written consent.

64. 84.2.12 is amended to read as follows:

4.2.12 Interpretations and decisions of the Architect will be consistent with thejintent of
and reasonably inferable from the Contract Documents and will‘be in writing or in
the form of drawings.

65. 84.2.13 is amended to read as follows:

4.2.13 The Owner’s decisions on matters relating to aesthetic effect shall be final if
consistent with the intent of the Contract Documents.

66. 85.2.1 is amended to read as follows:

5.2.1 Unless otherwise stated dn-the :Contract Documents or the bidding requirements,
the Contractor, as soon /as practicable after award of the Contract, shall furnish in
writing to the Owner through the "Architect the names of persons or entities
(including those who are te furnish materials or equipment fabricated to a special
design) propesed,for each principal portion of the Work. The Architect shall reply
within 14 days to the Contractor in writing stating (1) whether the Owner or the
Architect has rgasonable objection to any such proposed person or entity or (2)
that the Owner or Architect require additional time for review. Failure of the
Owner or Architectfto reply within the 14 day period shall constitute notice of no
reasonable, objection. All subcontractors shall be procured in accordance with
Texas Government Code, Chapter 2269, as applicable. A notice of no reasonable
objection shall in no way relieve the Contractor from full responsibility for
performance and completion of the Work and its obligations under the Contract
Documents. The Contractor shall be fully responsible for the performance of its
subeontractors, including those recommended or approved by the Owner.

67. 85.2.5is added as follows:

5.2.5 Each Contractor or subcontractor shall be required to completely familiarize itself
with the plans and specifications, to visit the Work site to completely familiarize
itself with existing conditions, and to conduct any other appropriate
investigations, inspections or inquiries prior to submission of a bid or proposal.
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No increases in Contract Sums shall be allowed for failure to so inspect or
investigate.

68. 85.3 is amended and subsections are added to read as follows:

5.3 SUBCONTRACTUAL RELATIONS

5.3.1 By appropriate written agreement, the Contractor shall require each
Subcontractor, to the extent of the Work to be performed by the Subcontractor, to
be bound to the Contractor by terms of the Contract Documents, and to assume
toward the Contractor all the obligations and responsihilitiess” including the
responsibility for safety of the Subcontractor's Work, which_ the Contractor, by
these Documents, assumes toward the Owner ‘and, Architect. The<terms and
conditions of the Contract Documents shall be incorparated by reference into each
subcontract agreement, except as provided below. Each subcontract agreement
shall preserve and protect the rights of the®Owner and Axchitect under the
Contract Documents with respect to the Work wto be performed by the
Subcontractor so that subcontracting thereof will nat prejudice such rights, and
shall allow to the Subcontractor, unless specifically: provided otherwise in the
subcontract agreement, the benefit,of all rights, remedies and redress against the
Contractor that the Contractof, by the Contract Documents, has against the
Owner. Where appropriate, the Contractor shall require each Subcontractor to
enter into similar agreements with Sub-subcontractors. The Contractor shall make
available to each proposed Subcontractory prior to the execution of the subcontract
agreement, copies of the Contract Decments to which the Subcontractor will be
bound, and, upon written request of the Subcontractor, identify to the
Subcontractor.terms and conditions of the proposed subcontract agreement that
may be atgvariance, with the Contract Documents. Subcontractors will similarly
make copies of applicablé portions of such documents available to their respective
proposed Sub-subcontractors.

5.3.2 Neithersthe Owner nor the Architect shall be obligated to pay or to insure the
payment of any monies to subcontractors due to any non-payment to the
Contractor or non-payment of subcontractors by the Contractor.

69. 85.4.1 and it subsections are amended to read as follows:

5.4.1 Each subcontract agreement for any unperformed portion of the Work is assigned
by the Contractor to the Owner, provided that
| assignment is effective only after termination of the Contract by either in
accordance with Article 14 or abandonment of the Project by the
Contractor and only for those subcontract agreements that the Owner
accepts by notifying the Subcontractor and Contractor in writing;
2 assignment is subject to the prior rights and obligations of the surety, if
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any, obligated under bonds relating to the Contract; and
3 the Subcontractor provides bonds as required by law of prime contractors
and as by Owner.

70. 85.4.2 is amended to read as follows:

5.4.2 Such assignment shall not constitute a waiver by Owner of its rights against
Contractor, including, but not limited to, claims for defaults, delays or defects for
which a subcontractor or material vendor may also be liable.

71. 85.4.3 is amended to read as follows:

5.4.3 Owner shall only be responsible for compensating*subcontractors for Work
performed or materials furnished from and after the date en which the Owner
gives written notice of its acceptance of the' subcontract agreement. Owner shall
not be responsible for any Work gerformed “or materials furnished by
subcontractors prior to the date of Owner's written notice of acceptance.

72. 85.5 is added as follows:

55 NOTICE OF SUBCONTRACTOR DEFAULT

Contractor shall promptly notify ©Owner and Architect of any material defaults by
any Subcontractor/ or, Sub-subcontractor.  Notwithstanding any provision
contained in Article 5to the contrary, it is hereby acknowledged and agreed that
Owner has inrnoe, way agreed, expressly or implicitly, nor will Owner agree, to
allow any/ Subcontractor, Sub-subcontractor or other materialman or worker
employed by Contractor the right to obtain a personal judgment or to create a
mechanic’s or/ materialman’s lien against Owner for the amount due from the
Owner or the Contractor.

73. 86.1.1is amended to read as follows:

6.1.1 <Ehe Owner reserves the right to perform construction or operations related to the
Project with the Owner's own forces, and to award separate contracts in
connection with other portions of the Project or other construction or operations
on the site under Conditions of the Contract identical or substantially similar to
these including those portions related to insurance and waiver of subrogation. The
Owner reserves the right to perform other non-Project-related construction work,
maintenance and repair work, and school program operations at the site and near
the site during the time period of the Work.
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74. 86.1.3 is amended to read as follows:

6.1.3 Contractor shall cooperate with other separate contractors to ensure that the Work
remains on schedule. The Contractor shall make any revisions to the construction
schedule deemed necessary after a joint review and mutual agreement between
the Owner and Contractor. The construction schedules shall then constitute the
schedules to be used by the Contractor, separate contractors and the Owner until
subsequently revised.

75. 86.1.4 is deleted in its entirety.

76. 886.2 and 6.2.1 are amended to read as follows:

6.2 CONTRACTOR’S RESPONSIBILITY

6.2.1 It shall be the responsibility of the Contractorto-assist, review, and coordinate the
scheduling of work performed by any «f the Owner's separate contractors. In
addition, the Contractor shall be respensible for coordinating and providing all
construction administration necessary for the Work and the work of any of
Owner's separate contractors. The Contractorshall"afford the Owner and separate
contractors reasonable site access and opportunity fer introduction and storage or
staging of their materials.and equipment and performance of their activities, and
shall connect and coordinate the Contractor's consStruction and operations with
theirs as required by/the Contract Documents. Contractor shall be responsible for
coordination between »Contractar's subcontractors and Owner's separate
contractors. Contractor shall review Owner's contract with Owner's separate
contractorsqand become familiar with the requirements and scope of services
contained/therein.

77. 86.2.3 is amended and.subsection 6.2.3.1 is added to read as follows:

6.2.3 The Contractor shall reimburse the Owner for costs the Owner incurs that are
payable to a separate contractor because of the Contractor's delays, improperly
timed activities or defective construction.

6.2.3.1 All construction costs resulting from the Contractor's negligence, lack of

oversight, inattention to detail, failure to investigate or failure to follow the
Construction Documents or Contract Documents, will be borne by the Contractor.

78. 86.3 is amended to read as follows:

6.3 OWNER'SRIGHT TO CLEAN UP
If a dispute arises among the Contractor, separate contractors and the Owner as to
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the responsibility under their respective contracts for maintaining the premises
and surrounding area free from waste materials and rubbish, the Owner may clean
up and the Owner will allocate the cost among those responsible.

79. 87.1.3 is amended to read as follows:

7.1.3 Changes in the Work, which are accompanied by a written request and supporting
data, shall be performed under applicable provisions of the Construction
Documents and the Contract Documents, and the Contractor. shall proceed
promptly, unless otherwise provided in the Change Order, [Construction Change
Directive or order for a minor change in the Work.

80. 87.1.4 is added as follows:

7.1.4 The total Contractor mark-up for overhead, profit-or fee for work performed by the
Contractor's own forces shall not exceed 10% of the cost‘of the Change in the
Work. The total Contractor mark-up far overhead, profit or fee for supervision of
work performed by subcontractors' forces'shall not exceed 4% of the cost of the
Change in the Work. The totalSubcontractor mark-up for overhead, profit or fee
for work performed by the subcontractor's forces shall not exceed 10% of the cost
of the Change in the Workssln no eventshall-total mark-up for overhead, profit or
fee in any work which “invelves a subcontraCtor or one or more sub-
subcontractors, regardless of wha performs the work, exceed 14% of the total cost
of the Change in the"Work.

81. 87.1.5is added as follows:

7.145 Allowance balances may be used to fund changes in the Work. The Contractor
will not be allowedd@n overhead, profit or fee mark-up when changes in the Work
aredfunded,by one of the Allowances.

82. 87.1.6 is added/as follows:

7.1.6 Ifthe Contract Sum is $1,000,000.00 or more, or if the Contract Sum is less than
$1,000,000.00, and any Change Order, Construction Change Directives, or other
Changes in the Work would increase the Contract Sum to $1,000,000.00 or
more, the total of all Change Orders, Construction Change Directives, or other
Changes in the Work may not increase the Contract Sum by more than 25% of
the original Contract Sum. Any Change Order, Construction Change Directive,
or other Change in the Work that would exceed that limit is void and of no
effect. Texas Education Code § 44.0411.
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83. 87.2.1 and its subsections are amended to read as follows:

7.2.1 A Change Order is a written instrument prepared by the Architect and signed by
the Owner, Contractor, and Architect stating their agreement upon all of the
following:
| The change in the Work;

2 The amount of the adjustment, if any, in the Contract Sum or Guaranteed
Maximum Price, including adjustments to fees for the Architect and
Contractor; and

3 The extent of the adjustment, if any, in the Contract Time.

84. 87.2.2 is added as follows:

7.2.2 In no event shall a single change, or the aggregate ofallxchanges, result in the
total costs, reimbursements and fees exeeeding, the Contract Sum or the
Guaranteed Maximum Price, unless agreed to in“writing by Owner prior to the
commencement of such modified or changed Work.

85. 87.3.3 and its subsections are amendedito read as follows:

7.3.3 If the Construction Change'Directive provides for-an adjustment to the Contract
Sum, the adjustment shall' be based on ong of the following methods:

| Mutual acceptance of a“lump.sum properly itemized and supported by
sufficient substantiating datato permit evaluation;
2 Unit prices stated imithe Contract Documents or subsequently agreed upon

(addittonahmark-ups for overhead, profit and fees will not be allowed);

3 Cost to be determined in a manner agreed upon by the parties and a
mutually acceptable fixed or percentage fee, subject to the limitations of
subparagraph 7.1.4; or

A4 As provided in Section 7.3.7, subject to the limitations of subparagraph
7.1.4,

86. 87.3.7 and its subsections are amended to read as follows:

7.3.7 If the Contractor does not respond promptly or disagrees with the method for
adjustment in the Contract Sum then the adjustment shall be determined by the
Architect on the basis of the amount by which the Contractor’s direct costs have
actually been increased over the direct cost of performing the Work without the
Change in the Work. Direct costs shall be limited to the following:
| Actual costs of labor, including social security, unemployment insurance,

and workers' compensation insurance;
2 Actual costs materials, supplies and equipment, including cost of
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87.

88.

89.

90.

transportation, used in performing the Change in the Work;

3 Actual rental costs of machinery and equipment rented from third parties,
exclusive of hand tools; and
A4 Actual costs of premiums for all bonds and insurance, and permit fees,

related to the Work.

The Contractor shall keep and present, in such form as the Architect or Owner
may prescribe, an itemized accounting of the items listed above, together with
appropriate supporting documentation.

88.1.1 is amended to read as follows:

8.1.1 Unless otherwise provided, Contract Time is the  period of time, including

authorized adjustments, allotted in the Contract Documents, for Final Completion
of the Work.

88.1.2 is amended to read as follows:

8.1.2 The date of commencement offthesWork shallsbe the first business day after

Contractor’s receipt of the written Notice to Proceed. The Notice to Proceed shall
not be issued by Architeetsuntil the Agreement (or Amendment Number 1, if
Contractor is a Construgtion Manager at Risk) has been signed by the Contractor,
approved by Owner’s Board of Trustees, signed by the Owner’s authorized
representative, and/Owner and Architect have received, and approved as to form,
all required payment and performance bonds and insurance, in compliance with
Article 11. Issuanee of the notice to proceed shall not relieve the Contractor of his
responsibility to,comply with Article 11.

88.1.3 is amended towread as follows:

8.1:3 The date of Substantial Completion is the date certified by the Architect in

accordance with Section 9.8. The date of Final Completion is the date certified by
the Architect in accordance with Paragraph 9.10. Unless otherwise agreed in
writing by Owner, Contractor agrees that Final Completion shall occur not more
than 30 days after the date of Substantial Completion.

88.2.2 is amended to read as follows:

8.2.2 The Contractor shall not knowingly, except by agreement or instruction of the

Owner in writing, prematurely commence operations on the site or elsewhere
prior to the effective date of insurance required by Article 11 to be furnished by
the Contractor and Owner. The date of commencement of the Work may be
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delayed to conform with the effective date of such insurance.

91. 88.2.3is amended to read as follows:

8.2.3 The Contractor shall proceed expeditiously with adequate forces and shall achieve

Final Completion within the Contract Time.
92. 88.2.4is added as follows:

8.2.4 The Contractor is subject to liquidated damages/as specified inthe Agreement, if
the Work is not completed by the date of Substantial Completion or the Date of
Final Completion.

93. 88.3.1is amended to read as follows:

8.3.1 If the Contractor is delayed at any timg In'the commencement or progress of the
Work by an act or neglect of the Owner or Architect, or of an employee of either,
or of a separate contractor employed by the‘Owner;#or by changes ordered in the
Work; or by, fire, governmental actions, or by delay authorized in writing by the
Owner; or by other causes which the Architect and Owner determine may justify
delay, then the Contract Time may be extended by Change Order for such
reasonable time as the Architectand Owner may determine.

94. 88.3.3is amended to . read asfollows:

8.3.3 ( This Agreement does, not permit the recovery of damages, including, without
limitation, extended home office overhead expenses, general conditions or other
consequential /[damages, by the Contractor for delay or disruption or for extensions
of timepdue to bad weather or acts of God. Contractor agrees that the only
possible compensation for any delay is an extension of time.

95. 89.1is amended to read as follows:

9.1 CONTRACT SUM
The Contract Sum is stated in the Agreement and, including authorized
adjustments, is the total amount payable by the Owner to the Contractor for
performance of the Work under the Contract Documents. In the event that the
Project is a Construction Management at Risk Project, the “Contract Sum” in the
Contract Documents shall be interpreted to mean the “Guaranteed Maximum
Price,” which shall not be exceeded.
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96. 89.3.1.1 is amended to read as follows:

9.3.1.1Contractor agrees that, for purposes of Texas Government Code §82251.021 and
2251.042, receipt of the Application for Payment by the Architect shall not be
construed as receipt of an invoice by the Owner. Contractor further agrees that
Owner's receipt of the Certificate for Payment shall be construed as receipt of an
invoice by the Owner, for purposes of Texas Government Code §82251.021 and
2251.042.

97. 89.3.1.3 is amended to read as follows:

9.3.1.3 Until Final Completion of the Work, as Owner shall withhold_retainage as
provided in the Contract Documents and as allowed by, law, except that Owner
shall not pay amounts for which the Architect refuses to certify payment, or the
Owner refuses to pay, as provided herein in<Section 9.4.3°or 95. The retainage
shall be paid with the Final Payment.

98. 89.3.2 is amended and subsections are added as. follows:

9.3.2 Payments will be made on/the basis, of invoices for specific materials or
equipment incorporated intthe Work ‘andyspecific materials or equipment (1)
suitably stored at the site or (2) suitably stored at some off-site location, provided
the following conditions are metfor,off-site storage:

A1
2
3

4

The location must,be agreed to, in writing, by the Owner and Surety.

The location must be.a borided warehouse.

The,Contractor's Surety must agree, in writing, to the amounts included in
each Application for'Payment.

The Contractor must bear the cost of the Owner's and Architect's expenses
related to visiting the off-site storage area and reviewing the stored
contents. Contractor acknowledges that Architect's time is an additional
service and shall compensate Architect directly for same.

Payment shall not include any charges for overhead or profit on stored
materials.

Payments for materials or equipment stored on or off the site shall be
conditioned upon submission by the Contractor of bills of sale or such
other procedures satisfactory to the Owner to establish the Owner's title to
such materials or equipment or otherwise protect the Owner's interest,
including applicable insurance (naming the Owner as insured and naming
the specific materials or equipment stored and their location) and
transportation to the site for those materials and equipment stored off the
site. Under no circumstances will the Owner reimburse the Contractor for
down payments, deposits, or other advance payments for materials or
equipment until the materials or equipment are delivered to Owner's site.
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Failure to follow these procedures shall result in nonpayment for storage
of or insurance on stored materials and equipment. Failure to follow these
procedures shall also result in nonpayment of materials and equipment
until said materials and equipment are incorporated into the Work.

99. 89.3 is amended to read as follows:

9.3.3 The Contractor warrants that title to all Work covered by an_Application for
Payment will pass to the Owner no later than the time of payment. . The Contractor
further warrants that upon submittal of an Application for Payment all Work for
which Certificates for Payment have been greviously issuéd and payments
received from the Owner shall, to the best of the Contractor's Knowledge,
information and belief, be free and clear of liens, claims, security interests or
encumbrances in favor of the Contractor, Subcontractorsymaterial suppliers, or
other persons or entities making a claim bysreason of having provided labor,
materials and equipment relating to the Work. » CONTRACTOR SHALL
INDEMNIFY AND HOLD OWNER, HARMLESS FROM ANY LIENS,
CLAIMS, SECURITY INTERESTS ,OR ENCUMBRANCES FILED BY THE
CONTRACTOR, SUBCONTRACTORS,“ OR ANYONE CLAIMING BY,
THROUGH OR UNDER THE CONTRACTOR OR SUBCONTRACTOR FOR
ITEMS COVERED BY PAYMENTS MADE, BY THE OWNER TO
CONTRACTOR.

100. 89.3.4 is added as follows:

9.3.4 Contractor shall submit Applications for Payment in quadruplicate using AIA
Documents G702 and G703 Application and Certificate of Payment (or
G702CMa, if applicable) and Continuation Sheet. All blanks in the form must be
completed and signatures of Contractor and Notary Public must be original on
each form. Incomplete or inaccurate Applications for Payment shall be returned to
the Contractor by the Architect for completion and/or correction. Owner shall
have no responsibility for payment of same if the Application for Payment is
incomplete or inaccurate.

101. 89.3.5is added as follows:

9.3.5 By signing each Application for Payment, the Contractor stipulates and certifies
to the following: that the information presented is true, correct, accurate and
complete; that the Contractor has made the necessary detailed examinations,
audits and arithmetic verifications; that the submitted Work has been completed
to the extent represented in the Applications for Payment; that the materials and
supplies identified in the Applications for Payment have been purchased, paid for
and received; that the subcontractors have been paid as identified in the
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Applications for Payment or that Contractor has been invoiced for same; that he
has made the necessary on-site inspections to confirm the accuracy of the
Applications for Payment; that there are no known mechanics' or materialmens'
liens outstanding at the date of this requisition; all due and payable bills with
respect to the Work have been paid to date or are included in the amount
requested in the current application; that, except for such bills not paid but so
included, there is no known basis for the filing of any mechanics' or materialmens'
liens on the Work; that the Payment Application includes only Work self-
performed by Contractor or for which Contractor has been iaveiced; and that
releases from all Subcontractors and materialmen have been obtained in such
form as to constitute an effective release of lien under the laws of the State of
Texas covering all Work performed and for which payment has been made by the
Owner to the Contractor. Contractor understands: that documentsssubmitted to
Owner become government documents under the laws,of the State of Texas.
Contractor further understands that falsification of Contractor's Application for
Payment may constitute a violation of the" penalhlaws of the State of Texas,
including, but not limited to, Texas Penal Code Sections 32¢46, 37.09, and 37.10,
and may be considered sufficient cause ta terminate Contractor's Contract with
Owner.

102. 89.4 and all of its subsections are amended and replaced in entirety to read as
follows:

9.4 CERTIFICATES FOR PAYMENT

9.4.1 The Architect will/within,seven days after receipt of the Contractor's Application
for Payment, return the “Payment Application to the Contractor as provided in
Section 9.3¢4; certify, sign and issue to the Owner a Certificate for Payment, with
a copy to'the Contractor, for such amount as the Architect determines is properly
due, or notity the Contractor and Owner in writing of the Architect's reasons for
withholding certification in whole or in part as provided in Section 9.5.1.
Architeet’s written reasons for withholding certification shall be construed as the
notice required by Texas Government Code §2251.042 et seq.

9.4.2 The issuance of a Certificate for Payment will constitute a representation by the
Architect to the Owner that the Architect has observed the progress of the Work;
determined that the Work has progressed to the point indicated, in the Architect’s
professional opinion determined that the quality of the Work is in accordance with
the Construction Documents and the Contract Documents; and critically evaluated
and certified that the amounts requested in the Application for Payment are valid
and correct, in the Architect’s professional opinion. The foregoing representations
are subject to an evaluation of the Work for conformance with the Construction
Documents and the Contract Documents upon Substantial Completion, to results
of subsequent tests and inspections, to correction of minor deviations from the
Construction Documents and the Contract Documents prior to completion and to
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specific qualifications expressed by the Architect in writing to the Owner. The
issuance of a Certificate for Payment will further constitute a representation that
the Contractor is entitled to payment in the amount certified. However, the
issuance of a Certificate for Payment will not be a representation that the
Architect has (1) made exhaustive or continuous on-site inspections to check the
quality or quantity of the Work, (2) reviewed construction means, methods,
techniques, sequences or procedures, (3) reviewed copies of requisitions received
from Subcontractors and material suppliers and other data unless requested by the
Owner to substantiate the Contractor's right to payment, or (4) made examination
to ascertain how or for what purpose the Contractor has used money previously
paid on account of the Contract Sum. Examinations, audits and verifications, if
required by the Owner, will be performed by/the ©Owner’s accountants or other
representatives of the Owner acting in the sole interest of the Owner:

9.4.3 The issuance of a Certificate for Payment shall constitute a recommendation to
the Owner regarding the amount to be paid.« This recommendation is not binding
on the Owner if Owner knows of other reasons under the/Contract Documents
why payment should be withheld.

103. §9.5.1 and it subsections are amended towread as follows:

9.5.1 The Architect may withhold a Certificate for Payment in whole or in part, to the
extent reasonably necessary to pretect the Owner, if in the Architect's opinion the
representations to thexOwner required” by Section 9.4.2 cannot be made. If the
Architect is unable to certify payment in the amount of the Application, the
Architect willgnotify the Centractor and Owner as provided in Section 9.4.1.
Such notice to the:Contractor shall be proper notice of a disputed amount under
Texas Government Code §2251.042. If the Contractor and Architect cannot agree
on, a revised amount, the Architect will promptly issue a Certificate for Payment
for the amount for which the Architect is able to make such representations to the
OwnersThe Architect may also withhold a Certificate for Payment or, because of
subsequently discovered evidence, may nullify the whole or a part of a Certificate
for Payment previously issued, to such extent as may be necessary in the
Architect’s opinion to protect the Owner from loss for which the Contractor is
responsible, including loss resulting from acts and omissions described in Section
3.3.2, because of

A defective Work not remedied;

2 third party claims filed or reasonable evidence indicating probable filing
of such claims unless security acceptable to the Owner is provided by the
Contractor;

3. failure of the Contractor to make payments properly to Subcontractors or
for labor, materials or equipment;

4 reasonable evidence that the Work cannot be completed for the unpaid

balance of the Contract Sum;
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damage to the Owner or a separate contractor;

.6 reasonable evidence that the Work will not be completed within the
Contract Time, and that the unpaid balance would not he adequate to
cover actual or liquidated damages for the anticipated delay;

v repeated failure to carry out the Work in accordance with the Contract
Documents; or

8 failure to submit a written plan indicating action by the Contractor to

regain the time schedule for completion of Work within the Contract time.

104. 89.5.3 is amended to read as follows:

9.5.3 Notwithstanding any provision contained within thishArticle; ifithe \Work has not
attained Substantial Completion or Final Completion, by the required dates,
subject to extensions of time allowed under these Conditions, then Architect may
withhold any further Certificate for Payment.terCentractorto the extent necessary
to preserve sufficient funds to complete the construction of the Project and to
cover liquidated damages. The Owner shall not be deemed in default by reason of
withholding payment, as provided for-in»Sections 9.3.4, 9.4.3, 9.5.1, or this
Section.

105. 89.6.1 is amended to read as follews:

9.6.1 After the Architect has/issued a Certificate for Payment for undisputed amounts,
the Owner shall make payment in‘the manner and within the time provided in the
Contract Documents, andyshall so notify the Architect. Owner shall notify
Contractor qwithin, 21 days if Owner disputes the Architect's Certificate for
Payment,/pursuant to Texas Government Code §2251.042 et seq., listing the
specific reasons for nonpayment. Payments to the Contractor shall NOT be
construed as releasing Contractor or his surety from any obligations under the
Contract Documents or Construction Documents.

106. 89.6.2 is amended to read as follows:

9.6.2 ThesContractor shall pay each Subcontractor no later than seven days after receipt
of payment from the Owner the amount to which the Subcontractor is entitled,
reflecting percentages actually retained from payments to the Contractor on
account of the Subcontractor's portion of the Work. The Contractor shall, by
appropriate agreement with each Subcontractor, require each Subcontractor to
make payments to Sub-subcontractors in a similar manner. In compliance with
Texas Government Code 82251.022, the Contractor shall, within ten (10) days
following receipt of payment from the Owner, pay all bills for labor and materials
performed and furnished by others in connection with the Work, and shall, if
requested, provide the Owner with evidence of such payment. Contractor shall
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include a provision in each of its subcontracts imposing the same payment
obligations on its Subcontractors as are applicable to the Contractor hereunder,
and if the Owner so requests, shall provide copies of such Subcontractor
payments to the Owner. If the Contractor has failed to make payment promptly to
the Contractor's Subcontractors or for materials or labor used in the Work for
which the Owner has made payment to the Contractor, then the Owner shall be
entitled to withhold payment to the Contractor in part or in whole to the extent
necessary to protect the Owner. This Section is subject to the provisions of Texas
Business and Commerce Code, Chapter 56.

107. 89.6.7 is amended to read as follows:

9.6.7 Contractor shall provide the Owner with a payment bend as set out in Section
11.4 herein. Payments received by the Contractor for Work properly performed
by Subcontractors or materials properly provided,by suppliers”shall be held in
trust by the Contractor for the benefit of those Subcontractors or suppliers who
performed Work or furnished materials, or both, under contract with the
Contractor for which payment was made by the Owner.

108. 8§9.6.8 is added as follows:

9.6.8 Contractor shall not /withhold as a /retainage/ a greater percentage from
Subcontractors or materialmen: than _the percentage that Owner withheld as
retainage from payments,to Contractor.

109. 89.7 is amended/ to read as follows:

9.7+ FAILURE OF PAYMENT
Pursuant to Texas.Government Code 82251.051, if the Owner does not pay the
Contractor,any payment certified by the Architect, which is undisputed, due and
owing after the date the payment is due under the Contract Documents, then the
Contractor, upon ten (10) additional days' written notice to the Owner and
Architect; that payment has not been made and the Contractor intends to suspend
perfermance for nonpayment, may stop the Work until payment of the undisputed
amount owing has been received. If the Owner provides written notice to the
Contractor that: (1) payment has been made; or (2) a bona fide dispute for
payment exits, listing the specific reasons for nonpayment, then Contractor shall
be liable for damages resulting from suspension of the Work. If a reason
specified is that labor, services, or materials provided by the Contractor are not
provided in compliance with the Contract Documents or the Construction
Documents, then the Contractor shall be provided a reasonable opportunity to
cure the noncompliance or to compensate Owner for any failure to cure the
noncompliance. No amount shall be added to the Contract Sum as a result of a
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dispute between Owner and Contractor unless and until such dispute is resolved in
Contractor's favor.

110. 89.8 and all of its subsections are amended and replaced in entirety to read as
follows:

9.8 SUBSTANTIAL COMPLETION

9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or
designated portion thereof is sufficiently complete in accordance with the
Contract Documents and the Construction Documents so/thathe Owner can
occupy or utilize the Work for its intended use;/albProject systems included in the
Work or designated portion thereof have been successfully tested and are fully
operational; all required governmental inspections and\certifications required of
the Work have been made, approved and posted; designated initial instruction of
Owner's personnel in the operation of Projectssystems has been,ecompleted; and all
the required finishes set out in the Construction Decuments are in place. The only
remaining Work shall be minor in natur€so that the Qwner can occupy the Work,
or the applicable portion of the Work, for.all,of its intended purposes on that date;
and the completion of the Work_by the Cantractorswill not materially interfere
with or hamper Owner's normal“schoel operations or other intended use. As a
further condition of a determination of Substantial,Completion, the Contractor
shall certify that all remaining Work: shall be’completed within 30 days.
Contractor shall complete Owner’s Substantial Completion Certificate.

9.8.2 When the Contractor-considers that the Work, or a portion thereof which the
Owner agrees.te,accept separately, is substantially complete, the Contractor shall
prepare and submitito the Architect a comprehensive list of items to be completed
or corrected prior ta final payment. Failure to include an item on such list does not
alter the responsibility.of the Contractor to complete all Work in accordance with
the Contract Documents and the Construction Documents.

9.8:37" Upon receipt of the Contractor's list, the Architect will make an inspection to
determine | whether the Work or designated portion thereof is substantially
complete/If the Architect's inspection discloses any item, whether or not included
on.thesContractor's list, which is not sufficiently complete in accordance with the
Construction Documents or the Contract Documents so that the Owner can
occupy or utilize the Work or designated portion thereof for its intended use, then
the Architect shall so notify the Contractor and Owner in writing, and the
Contractor shall, before issuance of the Certificate of Substantial Completion,
complete or correct such item upon notification by the Architect. In such case, the
Contractor shall then submit a request for another inspection by the Architect to
determine Substantial Completion. The Owner shall be entitled to
reimbursement from the Contractor for amounts paid to Architect for fees
incurred due to Architect’s additional inspections.
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111.

112.

9.8.4 When the Work or designated portion thereof is substantially complete, the

9.8.5

Architect will prepare, sign and issue Owner’s Certificate of Substantial
Completion that shall establish the date of Substantial Completion, shall establish
responsibilities of the Owner and Contractor for security, maintenance, heat,
utilities, damage to the Work and insurance, and shall fix the time within which
the Contractor shall finish all items on the list accompanying the Certificate.
Warranties required by the Contract Documents shall commence on the date of
Final Completion of the Work or designated portion.

The Certificate of Substantial Completion shallybe submitted te"the Owner and
Contractor for their written acceptance of responsibilities assigned to them in such
Certificate. Any remaining payment, including retainage, shallsbesadjusted for
Work that is incomplete or not in accordance with the requirements of the
Contract Documents.

89.9.1 is amended to read as follows:

9.9.1

The Owner may occupy or use any completed, or partially completed portion of
the Work provided such occupancy. or,use is consented to by the insurer as may
be required herein and authorized by public authorities having jurisdiction over
the Project. Such partialdoccupancy or ‘use may commence whether or not the
portion is substantially €ompleteyprovided that the Owner accepts in writing the
responsibilities for /Security, maintenance, heat, utilities, damage to the Work
resulting from such ‘eccupancy, use or installation and property and liability
insurance. When, the Contractor considers a portion substantially complete, the
Contractorgshall prepare and submit a list to the Architect as provided under
Section 9.8.2. Consent, of the Contractor to partial occupancy or use shall not be
unreasonably withheld. The stage of the progress of the Work shall be determined
by written agreement between the Owner and Contractor or, if no agreement is
reachedmby decision of the Architect. Contractor agrees that the Owner may
place and install as much equipment and furnishings as is possible before
completion or partial completion of portions of the Work.

89.9.3 isamended to read as follows:

9.9.3

Unless otherwise agreed upon in writing, partial occupancy or use of a portion or
portions of the Work shall not constitute acceptance of the Work that does not
comply with the requirements of the Contract Documents, nor shall it constitute
evidence of Substantial Completion.

113. 89.9.4 is added as follows:
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9.9.4 In the event that Owner takes partial occupancy or installs furnishings and
equipment prior to Substantial Completion of the Project, Contractor shall obtain
an endorsement to Contractor's Builder's Risk Policy to provide extended
coverage for partial occupancy if Contractor's Builder's Risk Coverage required
by Article 11 would not otherwise provide such coverage.

114. 89.10.1 is amended to read as follows:

9.10.1 Upon receipt of the Contractor's written notice that the Work™is ready for final
inspection and acceptance and upon receipt of a final Application for Payment,
the Architect will promptly prepare, sign, and make such inspection and, when the
Architect finds the Work acceptable under “the” Centract ‘Decuments and the
Contract fully performed, the Architect will promptly-issue Owner’s Certificate of
Final Completion and a Final Certificate for Payment certifying to the Owner that
on the basis of the Architect's on-site visits.andunspections,,thé Work has been
completed in accordance with terms and ¢onditions of the Contract Documents
and the Construction Documents andhthat the entire balance, including all
retainages found to be due the Contragtor and noted in the final Certificate is due
and payable. The Architect's final Certificate for Payment will constitute a further
representation that conditions/listedin Section,9.10.2 as a precedent to the
Contractor's being entitled to final payment-have been-fulfilled. Final payment
shall be made by the Owner in accordance with Owner’s regular schedule for
payments.

115. §9.10.2 is amended and subsections are added to read as follows:

9.10.2_ Neither final payment ner any remaining retained percentage shall become due
until the Contractor 'submits to the Architect (1) using AIA Document G 706, an
affidavit that payrolls, bills for materials and equipment, and other indebtedness
connected with the Work for which the Owner or the Owner's property might be
responsible.or encumbered (less amounts withheld by Owner) have been paid or
otherwise satisfied, (2) evidence satisfactory to Owner that insurance required by
the Contract Documents to remain in force after final payment is currently in
effect and will not be canceled or allowed to expire until at least 30 days' prior
written notice has been given to the Owner, (3) a written statement that the
Contractor knows of no substantial reason that the insurance will not be
renewable to cover the period required by the Contract Documents, (4) using AIA
Document G707, consent of surety, if any, to final payment and (5) except for
amounts currently withheld by Owner, other data establishing payment or
satisfaction of obligations, such as AIA Document G706A; notarized
subcontractor’s lien releases; and (6) receipts, releases and waivers of liens,
claims, security interests or encumbrances arising out of the Contract, to the
extent and in such form as may be designated by the Owner. If a Subcontractor
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refuses to furnish a release or waiver required by the Owner, the Contractor may
furnish a bond satisfactory to the Owner to indemnify the Owner against such
lien. If such lien remains unsatisfied after payments are made, the Contractor shall
refund to the Owner all money that the Owner may be compelled to pay in
discharging such lien, including all costs and reasonable attorneys' fees. In
addition, the following items must be completed and received by the Owner
before Final Payment will be due:
| Written certifications required by Section 10.5, 10.6, and 10.7
2 Final list of subcontractors (AIA Document G705);
3 Contractor's certification in Texas Education Ageney's Certification of
Project Compliance, located at
http://tea.texas.gov/Finance _and_Grants/State Funding/Facilities_Fundin
g_and_Standards/Facilities_Funding_and_Standards/;

A4 Contractor's warranties, organized as required elsewhere in the Contract
Documents;

5 Maintenance and Instruction Manuals;

.6 Owner’s Final Completion Certificate; and,

v Record drawings and "as built* \drawings. T At the completion of the

Project, the Contractor shall’ submit one complete set of “as built”
drawings, with all changessmade duringeoenstruction, including concealed
mechanical, electrical and plumbing items:, The Contractor shall submit
these as electronic, sepia, or other acceptable medium, in the discretion of
the Owner. The *as-built” record drawings shall delete the seal of the
Architect and/or the Engineer and any reference to those firms providing
professional/services to the "Owner, except for historical or reference
purposes.

Documents identified as affidavits must be notarized. All manuals will contain a
table of contents oriindex, and each section shall be tabbed. Upon request, the
Arehitect will furnish the Contractor with blank copies of the forms listed above.
Final payment shall‘be paid by the Owner to the Contractor within thirty (30) days
after Owner's Board of Trustees has voted to accept the Work and approve Final
Payment.

116. §89.10.4,is_amended and subsections are deleted in their entirety to read as

follows:

9.10.4 Making a final payment shall not constitute a waiver of any Claims by the Owner.
117. 89.10.5is amended to read as follows:

9.10.5 Acceptance of final payment by the Contractor, a Subcontractor or material

supplier shall constitute a waiver of claims by that payee except those previously
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asserted pursuant to Article 15 and identified by that payee as unsettled at the time
of final Application for Payment.

118. 810.1.1is added as follows:

10.1.1 Contractor's employees, agents, Sub-contractors, anyone directly or indirectly
employed by any of them, or anyone for whose acts any of them maybe liable,
shall not perform any service for Owner while under the influence of any amount
of alcohol or any controlled substance, or use, possess, distribute, ar sell alcoholic
beverages while on Owner's premises. No person shall use, jpossess, distribute, or
sell illicit or unprescribed controlled drugs’ or, drug paraphernalia; misuse
legitimate prescription drugs; or act in contraventionyof warnings on.medications
while performing the Work or on Owner's premises.

119. 810.1.2 is added as follows:

10.1.2 Contractor has adopted or will adopt/its own policy to assure a drug-free and
alcohol-free workplace while on Owner's premises or performing the Work, and
shall comply with all applicable“federal, state and*local drug and alcohol related
laws and regulations. Contractor will remove any of its employees, agents, sub-
contractors, anyone directlysor indirectly employed by any of them, or anyone for
whose acts any of them/may-bexliable, from performing the Work any time there
is suspicion of alcohel and/or drugiuse, possession, or impairment involving such
person, and at any fime an incident occurs where drug or alcohol use could have
been a contributing factar.,,Owner has the right to require Contractor to remove
any person _from performing the Work any time cause exists to suspect alcohol or
drug use. £In such'cases, the'person so removed may only be considered for return
to work after the Contractor certifies as a result of a for-cause test, conducted
immediately following removal, that said person was in compliance with this
Contract. Contractor will not use any person to perform the Work who fails or
refuses to take, or tests positive on, any for-cause alcohol or drug test.

120. 810.2.5is amended to read as follows:

10.2.5 The“Contractor shall promptly remedy damage and loss to property referred to in
Sections 10.2.1.2 and 10.2.1.3 caused in whole or in part by the Contractor, a
Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by
any of them, or by anyone for whose acts they may be liable and for which the
Contractor is responsible under Sections 10.2.1.2 and 10.2.1.3. The foregoing
obligations of the Contractor are in addition to the obligations under Paragraph
3.18.
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121.

122.

123.

124.

125.

810.2.8 is amended to read as follows:

10.2.8 The Contractor shall do all things necessary to protect the Owner's premises and
all persons from damage and injury, when all or a portion of the Work is
suspended for any reason. If suspended by Owner due to no fault of Contractor,
then additional costs incurred by Contractor will be reimbursed by Owner.

810.2.9 is added as follows:

10.2.9 The Contractor shall promptly report in writing to the Owner and Architect all
accidents arising out of or in connection with the Work which.cause death, bodily
injury or property damage, giving full details and statements ‘ofiany witnesses. In
addition, if death, serious bodily injuries, or serious property damages are caused,
the accident shall be reported immediately by telephene,or messenger to the
Owner and the Architect.

810.2.10 is added as follows:

10.2.10 Contractor's obligations under Section 10.2 as to'€ach portion of the Project shall
continue until Owner takes possession of,and occupies that portion of the Project.

810.2.11 is added as follows:

10.2.11 If either party to the“contract suffers injury or damage to person or property
because of anfact,or omission,of the other party, or of others for whose acts such
party is legally responsible, written notice of such injury or damage, whether or
not insured, shall ‘hengiven to the other party within a reasonable time not
exceeding 21 days after discovery. The notice shall provide sufficient detail to
enable the othergparty to investigate the matter provided, however, Contractor
understands that, under Texas law, Owner has tort immunity.

810.3.3 is amended to read as follows:

10.3.3 IFF"CONTRACTOR IMPORTS HAZARDOUS MATERIALS ONTO THE
PROJECT SITE, THEN CONTRACTOR HEREBY INDEMNIFIES AND
HOLDS HARMLESS THE OWNER, ITS CONSULTANTS, TRUSTEES,
OFFICERS, AGENTS AND EMPLOYEES, AGAINST ANY CLAIMS
ARISING OUT OF OR RELATED TO SUCH IMPORTATION, INCLUDING
BUT NOT LIMITED TO COSTS AND EXPENSES THE OWNER INCURS
FOR REMEDIATION OF A MATERIAL OR SUBSTANCE THE
CONTRACTOR BRINGS TO THE SITE, AS PROVIDED FOR IN
SUBPARAGRAPH 3.18.
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126.

127.
128.
129.

130.

810.3.4 is amended to read as follows:

10.3.4

The Owner shall not be responsible under this Section 10.3 for materials or
substances the Contractor brings to the site. The Owner shall be responsible for
materials or substances required by the Contract Documents, except to the extent
of the Contractor's fault or negligence in the use and handling of such materials or
substances.

810.3.5 is deleted in its entirety.

810.3.6 is deleted in its entirety.

810.5 and its subsections are added as follows:

10.5
10.5.1

10.5:2

ASBESTOS OR ASBESTOS-CONTAINING MATERIALS

Contractor shall submit to the Architect.a written certification addressed to the
Owner that all materials used in the construction of this Project contain less than
0.10% by weight of asbestos and_for whieh it can/be demonstrated that, under
reasonably foreseeable job sité ‘canditions, will. not release asbestos fibers in
excess of 0.1 fibers per cubic centimeter. The written-certification shall further
state that, should asbestos fibers be found at'this Project in concentrations greater
than 0.1 fibers per cubic centimeter, then Contractor shall be responsible for
determining which materials contain.asbestos fibers and shall take all necessary
corrective action to remove those materials from the Project, at no additional cost
to the Owner._The written certification shall be dated, shall reference this specific
Project andsshall be,signed by not less than two (2) officers of the Contractor.

Final Payment shall not be made until this written certification has been
received.”

810.6 and its subsections are added as follows:

10.6
10.6.1

10.6.2

L EAD-FREE MATERIAL IN POTABLE WATER SYSTEM

Prior to payment of retainage and final payment, the Contractor and each
subcontractor involved with the potable water system shall furnish a written
certification that the potable water system is "lead-free".

The written certification shall further state that should lead be found in the potable
water system built under this Project, then Contractor shall be responsible for
determining which materials contain lead and shall take all necessary corrective
action to remove lead from the Project, at no additional cost to the Owner. The
written certification shall be dated, shall reference this specific Project and shall
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be signed by not less than two (2) officers of the Contractor.”

131. 8§10.7 is added as follows:

10.7 HAZARDOUS MATERIALS CERTIFICATION

The Contractor shall provide written certification that no materials used in the
Work contain lead or asbestos materials in them in excess of amounts allowed by
federal, state or local standards, laws, codes, rules and regulations; the Federal
Environmental Protection Agency (EPA) standards; the Federal Occupational
Safety and Health Administration (OSHA) standards, The Texas/Commission on
Environmental Quality (TCEQ); and/or the Texas Department of State Health
Services (TDSHS), whichever is most restrictive.. The Contractor shall provide
this written certification as part of submittals under the Section inthe Project
Manual related to Contract Closeout.

132. Article 11 and all of its subsections are amended and‘replaced in entirety to read
as follows:

ARTICLE 11 INSURANCE AND BONDS

11.0.1 No Work will be commencedyand no“equipment or materials can be
shipped until all requirements of this“Article have been satisfied, satisfactory
evidence of insurance has beenyprovided, and all/nsurance is in full force and
effect. Contractor shall notify Owner,and Architect in writing of any proposed
nonconformity with these requirements, and shall notify Owner and Architect in
writing of any insurance changes which occur during the terms required under the
Contract Documents. Any 'deviation from these requirements can only be
approved oy Owner's,Board of Trustees. Any nonconformity may be grounds for
termination) or/modification of the Contract. To the extent that Contractor is
unable to procure the insurance designated herein because the insurance is not
reasonably available or is cost-prohibitive, then Contractor shall provide written
notice to Owner's Board of Trustees. Said lack of insurance may then be grounds
for termination or modification of this Agreement.

11.0.2_«Satisfactory evidence of insurance required by this Article shall be
pravided to Owner and Architect not later than five business days after execution
of the Contract by Owner. Satisfactory evidence shall include copies of the
declaration and endorsements for such required insurance policies, provided
Contractor agrees to furnish copies of actual policies upon Owner’s subsequent
request. In addition, Contractor shall also provide a duly-executed ACORD Form
25, or other such Certificate form(s) approved by the Texas Department of
Insurance, which require no less than 30 days’ notice of cancellation, naming
Owner as a certificate holder. The Contractor shall furnish Owner all insurance
amendments, renewals, notices, cancellations and additional endorsements, as
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they are provided to Contractor.

11.0.3 All insurance required herein shall be obtained from a company licensed
to do business in the State of Texas by the Texas Department of Insurance, and
shall be underwritten by a company rated not less than A-X in A.M. Best's Key
Rating Guide, Property-Casualty, according to the latest posted ratings available
on A.M. Best's website, www.ambest.com, and that permits waivers of
subrogation.

11.0.4 All insurance required herein shall name the @wner, its_officers,
employees, representatives or agents, as an additional insured, ex¢ept Contractor's
Worker's Compensation insurance.

11.0.5 All insurance required herein shall be, by endarsement, primary and non-
contributory insurance with respect to the Owner, “its yofficers, employees,
representatives or agents. All insurance shall be written on‘an occurrence basis, if
available, and shall contain a waiver of subrogation, in favor of Owner on all
claims arising out of the Project. The policies shall provide such waivers of
subrogation by endorsement or otherwise. » A waiver of subrogation shall be
effective as to a person or entity, even thoughsthat person or entity would
otherwise have a duty of indemnification, contractual or otherwise, or did not pay
the insurance premium directly or indireetly; and whether or not the person or
entity had an insurable interest in the property damaged.

11.0.6 Any failure/of Contractorto comply with the reporting provisions of the
policies shall not affectiathe coverage provided to the Owner, its officers,
employees, representatives onagents.

11:0.7  All workers/on the Project must be covered by the required insurance
policies of the Centractor or a Subcontractor.

11.0.8 Nathing contained in this Article shall limit or waive Contractor's legal or
contractual responsibilities to Owner or others.”

11.1 CONTRACTOR’S LIABILITY INSURANCE

11.1.1 The Contractor and the Contractor's Subcontractors shall purchase and

maintain such insurance as will protect them and the Owner from claims which

may arise out of, or result from, the Contractor's operations under the Contract

whether such operations be by Contractor or by any Subcontractor, or by anyone

directly or indirectly employed by any of them, or by anyone for whose acts any

of them may be liable, including the following:

A Claims under workers’ compensation, disability benefit and other similar
employee benefit acts that are applicable to the Work to be performed,
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including private entities performing work at the site, and exempt from the
coverage on account of number of employees or occupation, which
entities shall maintain voluntary compensation coverage at the same limits
specified for mandatory coverage for the duration of the Project (see
Sections 11.1.2.1 and 11.1.5);

2 Claims for damages because of bodily injury, occupational sickness or
disease, or death of the Contractor’s employees;

3 Claims for damages because of bodily injury, sickness or disease, or death
of any person other than the Contractor’s employees;

A4 Claims for damages insured by usual personal injury liability coverage;

5 Claims for damages, other than to the Werk itself, because of injury to or
destruction of tangible property, including loss of use resulting therefrom;

.6 Claims for damages because of bodily injury, deathwoefs@ person or
property damage arising out of ownership, maintenance or use of a motor

vehicle;

v Claims for bodily injury or property damage arising out of completed
operations;

8 Claims involving contractual/ liability insurance applicable to the

Contractor’s obligations under the Centract Documents, including under
Section 3.18; and

9 Claims for damages to'the Work itself, through builder’s risk insurance,
pursuant to Section.11.4.

11.1.2 The insurance required by Section,11.1.1 shall be written for not less than limits
of liability specified inythe Contract”Documents or required by law, whichever
coverage is greater. ‘Coweragesy/ written on an occurrence basis, shall be
maintained without interruption” from the date of commencement of the Work
until the date of final payment and termination of any coverage required to be
maintainedhafter final payment, and, with respect to the Contractor’s completed
operations coyerage, until the expiration of the period for correction of Work or
for such other wperiod for maintenance of completed operations coverage as
specified in the Contract Documents. The stipulated limits of liability aggregate
coverages shall be for this Project:

1 Workers” Compensation insurance with statutory limits.

2 Employer’s Liability insurance with minimum limits of $1,000,000 for
each employee for bodily injury by accident and for each employee for
bodily injury by disease.

3 Commercial General Liability insurance, including liability for the Project
and blanket coverage, Personal and Advertising Injury, Products-
Completed Operations, Medical Payments, Bodily Injury, and Property
Damage, with minimum limits of $1,000,000 per occurrence, $2,000,000
general aggregate, $2,000,000 products-completed operations aggregate,
$1,000,000 personal and advertising injury per occurrence, and $5,000
medical expense. Contractor shall obtain an endorsement to each
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insurance policy to provide aggregate limits per location. Contractor shall
cause each insurance company to delete any contractual liability exclusion
with respect to the insurance, including insurance coverage for personal
injury, hazards of explosion, collapse, fire, and underground property
damage.

A4 Business Automobile Liability insurance with minimum combined single
limits of $1,000,000. Contractor shall cause each insurance company to
provide coverage for liability arising out of the operation of owned, hired,
and non-owned vehicles.

5 Contractual Liability insurance with minimum limits of $1,000,000 per
occurrence, and $2,000,000 general aggregate. Contracter shall obtain an
endorsement to each insurance policy to provide ‘aggregate limits per
location. The contractual liability insurance. shall*notghbe limited to
coverage for the Indemnity, Waiver, and Obligation to Defend provisions
in this Contract, but, instead, the contractual liabilitysinsurance shall cover
all of Contractor’s obligations to the fullest extent possible under the
contractual liability endorsement,” Further,\ the #contractual liability
insurance shall not limit, in any‘way, coverage provided to Owner and its
trustees, officers, employees, and agents as additional insureds under each
of Contractor’s insurancegpolicies.

.6 Builder’s Risk Insurance, “also knownhsas Course of Construction
insurance, with minimum limits, in- an“ameunt that will cover full
construction costs of the property as of the date it will be completed and
ready for occupancy, the Contract Sum, any increased costs from Change
Orders, profit.and overhead.

T Umbrella/Excess LiabilityAnsurance with minimum limits of $3,000,000.
Contractor, shall cause,each insurance company to provide the insurance
ondan umbrella basis in excess over and no less broad than the liability
caverages required in this Contract, with the same inception and
expiration dates as Commercial General Liability insurance, and with
coveragesthat “drops down” for exhausted aggregate limits under liability
coverages in this Contract.

11.1.3 Certificates of insurance and copies of policies and endorsements acceptable to
the Owner and Architect shall be filed with the Owner prior to commencement of
thesWork and thereafter upon renewal or replacement of each required policy of
insurance. These certificates and the insurance policies and endorsements required
by this Section 11.1 shall contain a provision that coverages afforded under the
policies will not be canceled or allowed to expire until at least 30 days’ prior
written notice has been given to the Owner. An additional certificate, policy and
endorsement evidencing continuation of liability coverage, including coverage for
completed operations, shall be submitted with the final Application for Payment
as required by Section 9.10.2 and thereafter upon renewal or replacement of such
coverage until the expiration of the time required by Section 11.1.2. Information
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concerning reduction of coverage on account of revised limits or claims paid
under the General Aggregate, or both, shall be furnished by the Contractor to the
Owner and Architect in writing within five (5) days of Contractor’s first notice of
the same.

11.1.4 The Contractor shall cause the commercial liability coverage required by the
Contract Documents to include (1) the Owner, the Architect and the Architect’s
consultants as additional insureds for claims caused in whole or in part by the
Contractor’s negligent acts or omissions during the Contractor’sseperations; and
(2) the Owner as an additional insured for claims caused in whole or'in part by the
Contractor’s negligent acts or omissions during the Contragtor’s completed
operations.

11.1.5 Contractor's insurance shall apply separately to each msured against whom claim
is made or suit is brought, except with respect to the limits of the insurer's
liability.

11.1.6 Texas Workers' Compensation Insurance.»A copy of a certificate of insurance, a
certificate of authority to self-insure issued by. the Texas Department of Insurance
(TDI), or a coverage agreement(BWC-81, DWE=82, DWC-83, or DWC-84),
showing statutory workers' compensation insurance. coverage for the Contractor's
employees providing services on a Project.is required for the duration of the
Project.

11.1.6.1 Duration/of the Project includes the time from the beginning of the
Work on the Project until the Contractor's work on the Project has been completed
and acceptedddy the Owner,

11.1.6.2 Persops providing services on the Project (“subcontractor” in Texas
Labor Code 8406.096) include all persons or entities performing all or part of the
services the Contractor has undertaken to perform on the Project, regardless of
whether that person has employees.  This includes, without limitation,
independent contractors, subcontractors, leasing companies, motor carriers,
owner-operators, employees of any such entity, or employees of any entity that
furnishes’persons to provide services on the Project.

11.1.6.3 Services include, without limitation, providing, hauling, or delivering
equipment or materials, or providing labor, transportation, or other services
related to the Project. Services do not include activities unrelated to the Project,
such as food/beverage vendors, office supply deliveries, and delivery of portable
toilets.

11.1.6.4 The Contractor shall provide coverage, based on proper reporting of
classification codes and payroll amounts and filing of any coverage agreements,
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which meets the statutory requirements of Texas Labor Code 8401.011(44) for all
employees of the Contractor providing services on the Project for the duration of
the Project.”

11.1.6.5 The Contractor must provide a certificate of coverage to the Owner prior
to being awarded the Contract.

11.1.6.6 If the coverage period shown on the Contractor's current certificate of
coverage ends during the duration of the Project, the Contractor.must, prior to the
end of the coverage period, file a new certificate of coverage with the Owner
showing that coverage has been extended.

11.1.6.7 The Contractor shall obtain from each person providingsservices on the

Project, and provide to the Owner:

A1 A certificate of coverage, prior to that person“beginning work on the
Project, so the Owner will have onfile certificates of coverage showing
coverage for all persons providing services on the Preject; and

2 No later than seven days after receipt by the Contractor, a new certificate
of coverage showing extension of‘coverage, if the coverage period shown
on the current certificatemof, coverage 'ends during the duration of the
Project.

11.1.6.8 The Contractor shall xetain all required certificates of coverage for the
duration of the Project and for onewear thereafter.

11.1.6.9 The Contractar shall notify the Owner in writing by certified mail or
personal delivery, within“tenydays after the Contractor knew or should have
known, of any change that 'materially affects the provision of coverage of any
person providing services on the Project.

11.1.6.10 The €entractor shall post on each Project site a notice, in the text,
form, and manner prescribed by the TDI, informing all persons providing services
on the Project that they are required to be covered, and stating how a person may
verify coverage and report lack of coverage.

I1:56.11 The Contractor shall contractually require each person with whom it

contracts to provide services on the Project to:

| Provide coverage, based on proper reporting of classification codes and
payroll amounts and filing of any coverage agreements, which meets the
statutory requirements of Texas Labor Code 8401.011(44) for all of its
employees providing services on the Project for the duration of the
Project;

2 Provide to the Contractor, prior to that person beginning work on the
Project, a certificate of coverage showing that coverage is being provided
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for all employees of the person providing services on the Project for the
duration of the Project;

3 Provide the Contractor, prior to the end of the coverage period, a new
certificate of coverage showing extension of coverage, if the coverage
period shown on the current certificate of coverage ends during the
duration of the Project;

4 Obtain from each other person with whom it contracts, and provide to the
Contractor:

A1 A certificate of coverage, prior to the other personasbeginning work
on the Project; and

2 A new certificate of coverage showing extension of coverage, prior
to the end of the coverage period, if the coverage ‘period shown on the
current certificate of coverage ends during the duration-ofithe:Project;

5 Retain all required certificates of coverage on-file for the duration of the
Project and for one year thereafter;
.6 Notify the Owner in writing by certified mail or personal delivery, within

ten days after the person knew or should have.known, of any change that
materially affects the provision of coverage of any person providing
services on the Project; and

v Contractually require eachsperson with»whom it contracts to perform as
required by items 1-6, with thexcertificates,of coverage to be provided to
the person for whom.they are providing services:

11.1.6.12 By signing 'this Contract or‘providing or causing to be provided a
certificate of coverage, the Contractor is representing to the Owner that all
employees of the Contractor who will provide services on the Project will be
covered by workers' compensation coverage for the duration of the Project, that
the coverage will be,based on proper reporting of classification codes and payroll
amounts, and that ‘allheoverage agreements will be filed with the appropriate
Insurance carrier or, in‘the case of a self-insured, with the TDI's Division of Self-
Insurance Regulation. Providing false or misleading information may subject the
Ceontractonto administrative penalties, criminal penalties, civil penalties, or other
civil actions.

11.1.6.13 The Contractor's failure to comply with any of these provisions is a
breach of contract by the Contractor that entitles the Owner to declare the
Contract void if the Contractor does not remedy the breach within ten days after
receipt of notice of breach from the Owner.

11.1.6.14 The coverage requirement recited above does not apply to sole
proprietors, partners, and corporate officers who are excluded from coverage in an
insurance policy or certificate of authority to self-insure that is delivered, issued
for delivery, or renewed on or after January 1, 1996. 28 TAC §110.110(i).
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11.2 OWNER’S LIABILITY INSURANCE
11.2.1 The Owner shall be responsible for purchasing and maintaining the Owner’s usual
liability insurance.

11.2.2 The Owner shall be responsible for purchasing and maintaining property and
casualty insurance no later than the date on which Owner begins to occupy or use
any completed or partially-completed portions of the Work. If Owner occupies or
uses any completed or partially-completed portion of the Work on any stage, then
such occupancy or use must be consented to by the insurer andsauthorized by
public authorities having jurisdiction over the Work, pursuant'to Paragraphs 9.9.1
and 11.4.5. To the extent of overlap betweensOwner's property insurance and
Contractor's builder's risk insurance, Contractor's builder's riskéshall be primary.

11.3 BUILDER'S RISK INSURANCE

11.3.1 Contractor shall obtain, at its expense, a builder's risk-"all-risk" or equivalent
insurance policy, including boiler and machinery insurance; in'the amount of the
initial Contract Sum (or, if applicable, Guaranteed Maximum Price), plus value of
subsequent Contract modifications and‘cost of materials supplied or installed by
others, comprising total value for the‘entiresProject at the site on a replacement
cost basis. Coverage shall insure,against the.perils of fire, (with extended
coverage) and physical loss or “damage including, without limitation or
duplication of coverage, lightning, collapse, earthguake, flood, wind storm,
hurricane, hail, explosion, fiotycivil commotion, smoke, aircraft, land vehicles,
theft, vandalism, malicious mischief, falsework, testing and start-up, temporary
buildings, debris removal including demolition occasioned by enforcement of any
applicable legal requirements, and all other perils, and shall include materials
stored on-sitey off-site and imytransit. Owner shall be a named insured under the
policy, and the insurance shall also include the interests of Contractor,
subcontractoers,/and sub-subcontractors and shall cover reasonable compensation
forArchitect’s and Contractor’s services and expenses required as a result of
such insured. less. Contractor shall be responsible for maintaining said
builder’s risk insurance until the date of Final Completion. If this policy excludes
Employee Theft or Dishonesty coverage, including Third Parties, Contractor
shall obtain separate coverage sufficient to protect Owner’s interest and in an
amount_agreeable to Owner. The insurance policies required by this Section 11.3
shall*contain a provision that coverages afforded under the policies will not be
canceled for any reason, other than nonpayment of premium, or reduced or
restricted due to a material change in coverage until at least 30 days’ prior written
notice of such cancellation or material change has been given to the Owner.
Contractor shall provide Owner 30 days prior written notice of the expiration of
any policy required by Section 11.3. Contractor shall provide Owner 10 days prior
written notice of cancellation due to non-payment of premium of any policy
required by Section 11.3.
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11.3.2 For any claim made against the builder's risk insurance, the deductible shall not
exceed $25,000 for a Contract Sum of less than $4 million. For a Contract Sum
of $4 million or more, the deductible shall not exceed $50,000.

11.3.3 The Contractor waives all rights of subrogation against Owner, its employees,
officers, trustees and any of their subcontractors, sub-subcontractors, agents, and
agents, for damages caused by fire or other perils to the extent covered by
insurance pursuant to Article 11, except such rights as they may have to proceeds
of such insurance held by the Owner as a fiduciary or as an insured., Contractor,
as appropriate, shall require of separate Contractors, Subcentractors, and Sub-
subcontractors agents and employees of any @of them, by appropriateé written
agreements, similar waivers, each in favor of the‘Owner.

11.3.4 The Owner as fiduciary shall have power to adjust and settle a 10ss with insurers.
The Contractor shall pay all subcontractors their just shares ef insurance proceeds
received by the Subcontractor, and by appropriate agreements shall require
subcontractors to make payment to their [sub-subcontractors in similar manner.
The Owner shall deposit in a separate‘account proceeds so received, which the
Owner shall distribute in accordance with'such agreement as the parties in interest
may reach. If after such loss nesother special agreement is made and unless the
Owner terminates the Contractfor convenience, replacement of damaged property
shall be performed by the Contractor under.the insurancé proceeds.

11.3.5 Partial occupancy or use shall mot commence until the insurance company
providing this insurance has consented in writing, by endorsement or otherwise.
Owner and Contractor shall take reasonable steps to obtain such consent and shall
take no action without written” mutual consent that would cause cancellation,
lapse, or reduction of this insurance.”

1144 PERFORMANCE BOND AND PAYMENT BOND

11.4.1 The Contractar shall furnish separate payment and performance bonds covering
faithful performance of the Contract and payment of obligations arising
thereunder each bond to be in a total amount equal to 100% of the Contract Sum,
or Guaranteed Maximum Price, whichever is applicable. Provided, however, no
limitation herein shall limit Contractor's liability under the Contract Documents.
(Hrthe Guaranteed Maximum Price is not known at the time that a Construction
Manager at Risk contract is awarded, then the sum of the payment and
performance bonds must each be in an amount equal to the Project budget. The
Construction Manager at Risk shall deliver the bonds not later than the tenth day
after the date the Construction Manager at Risk executes the Contract, unless the
Construction Manager at Risk furnished a bid bond or other financial security
acceptable to the District to ensure that the Construction Manager will furnish the
required payment and performance bonds when the Guaranteed Maximum Price
is established.) All bonds shall be issued by a surety company licensed, listed and

AMENDMENTS TO AIA DOCUMENT A201-2007 Page 61
MCLEAN ISD LOD1BBQ (5/1/2020)



authorized to issue bonds in the State of Texas by the Texas Department of
Insurance, and shall fully comply with Texas Insurance Code §3503.001, et seq.
and Texas Government Code Chapter 2253, or their successors. The surety
company shall have a rating of not less than "A-X" according to the latest posted
ratings on the A.M. Best website, www.ambest.com. The surety company shall
provide, if requested, information on bonding capacity and other projects under
coverage and shall provide proof to establish adequate financial capacity for this
Project. Should the bond amount be in excess of ten percent (10%) of the surety
company's capital and surplus, then the surety company issuingsthe bond shall
certify that the surety company has acquired reinsurance, infa form and amount
acceptable to the Owner, to reinsure the portien of the risk that exceeds ten
percent (10%) of the surety company's capital and surplusfwith ong or more
reinsurers who are duly authorized and admitted to-do,business ingFexas and that
amount reinsured by a reinsurer does not exceed “ten, percent (10%) of the
reinsurer's capital and surplus. Contractor shall immediatelysnotify the Owner and
Architect in writing if there is any change in: the rating; insolvency or
receivership in any State; bankruptcy; right to do business in‘the State; or status of
Contractor's sureties at any time until Final Completion.

11.4.2 Upon the request of any person.ereentity appearingto be potential beneficiary of
bonds covering payment of obligationsiarising under the Contract, the Contractor
shall promptly furnish a_copy of the bends or-shall authorize a copy to be
furnished.

11.4.3 The Contractor shall deliver copies” of the required bonds to the Owner and
Architect not later than five business days after execution of the Contract by
Owner. Allgbonds will be reviewed by the Architect for compliance with the
Contract Documents., In the'event that the Architect has any questions concerning
the sufficiency/ of thesbonds, the bonds will be referred to the Owner or the
Owner's Representative with Architect's recommendation.

11.4.4 Allsbonds shall be originals. The Contractor shall require the attorney-in-fact who
executes the required Bonds on behalf of the Surety to affix thereto a certified and
current copy of the power-of-attorney. The name, address, and telephone number
of a contact person for the bonding company shall be provided.

11.45 Bonds shall guarantee the faithful performance of all of the covenants,
stipulations, and agreements of the Contract. Bonds shall be signed by an agent,
resident in the State of Texas. If at any time during the continuance of the
Contract, the Owner determines that the Contractor is unable to complete the
Work in accordance with the Contract Documents, any of the Contractor's bonds
become insufficient, the surety becomes insolvent, or the surety's rating drops
below the required level, then the Owner shall have the right to require from the
Contractor additional and sufficient sureties or other security acceptable to the
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Owner, which the Contractor shall furnish to the satisfaction of the Owner within
ten (10) days after notice to do so. These contractual remedies are in addition to
all remedies available by law. In default thereof, all payment or money due to the
Contractor may be withheld until the Contractor provides additional surety or
security.

133. 812.2.1is amended to read as follows:

12.2.1 BEFORE OR AFTER SUBSTANTIAL COMPLETION

The Contractor shall promptly correct Work rejected by the Arehitecttor Work
failing to conform to the requirements of the Contract Documents or Construction
Documents, whether discovered before or ‘after. Substantial, Completion and
whether or not fabricated, installed or completed. Costs of correcting such
rejected Work, including additional testing and inspectionsythe cost of uncovering
and replacement, and compensation for thesArehitect’s ‘services and expenses
made necessary thereby, shall be at the Contractor’s expense.

134. 812.2.1.1 is added as follows:

12.2.1.1 The Owner may make emergency repairs to the Work or take such other
measures necessary underqthe circumstancesy/if the Contractor does not promptly
respond to a notice off defecthor nonconforming”Work. Contractor shall be
responsible to Ownerfar this cost if the reason for the repairs is attributable to the
Contractor. If paymentsithen or thereafter due to the Contractor are not sufficient
to cover such costs, then the Contractor shall pay the difference to the Owner on
demand.

135. 812221 is amended to read as follows:

12.2.2.1 lnqaddition to the Contractor’s obligations under Section 3.5, if, within one year
after the date of Substantial Completion of the Work or designated portion
thereof, or after the date for commencement of warranties, or by terms of an
applicable special warranty required by the Contract Documents, any of the Work
ISpfound to be not in accordance with the requirements of the Contract
Documents, the Contractor shall correct it promptly after receipt of written notice
from the Owner to do so unless the Owner has previously given the Contractor a
written acceptance of such condition. The Owner shall give such notice promptly
after discovery of the condition. If the Contractor fails to correct the
nonconforming Work as provided in 12.2.2.1.1 within a reasonable time during
that period after receipt of notice from the Owner or Architect, the Owner may
correct. Nothing contained in this Section 12.2 is intended to limit or modify any
obligations under the law or under the Contract Documents, including any
warranty obligations, expressed or implied.
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136. 812.2.2.1.1 is added as follows:

12.2.2.1.1 If the Contractor fails to perform the corrective Work, then Owner may
perform corrective Work, at Contractor's cost. If Owner performs corrective
Work, then Owner may also remove nonconforming Work and store the
salvageable materials or equipment at Contractor's expense. If the Contractor
does not pay all costs incurred by Owner within ten (10) days after written notice,
then Owner may, upon ten (10) additional days' written notige, sell the removed
materials and equipment in accordance with Owner's policies, and shall account
for the proceeds thereof, after deducting costs and'damages that should have been
borne by the Contractor, including compensation forthe Architect's services and
expenses made necessary thereby. If such proceeds of sale do-not cover costs
which the Contractor should have borne, then the “Contractor shall pay the
difference to the Owner.

137. 812.2.2.3 is amended to read as follows:

12.2.2.3 The one-year period for correction, of Work shall be extended by corrective
Work performed by the Contractor pursuant to“this Section 12.2, but only as to
that corrected Work.

138. 812.2.6is added as follows:

12.2.6 Contractor shallyreplace, repair; or restore any parts of the Project or furniture,
fixtures, eguipmentyor other ttems placed therein (whether by Owner or any other
party) thatare Anjured,or damaged by any such parts of the Work that do not
conform to the requirements of the Construction Documents or the Contract
Documents or by.defects in the Work.”

139. §12.2.7 is added as follows:

12.2.7 «Ihe provisions of this Section 12.2 apply to Work done by Subcontractors of the
Contractor as well as Work done directly by employees of the Contractor. The
provision for this Section 12.2.7 shall not apply to corrective work attributable
solely to the acts or omissions of any separate contractor of Owner (unless
Contractor is acting in such capacities). The cost to Contractor of performing any
of its obligations under this Section 12.2.7 to the extent not covered by insurance
shall be borne by Contractor.”

140. 812.2.8 is added as follows:
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12.2.8 If, however, Owner and Contractor deem it inexpedient to require the correction
of Work damaged or not done in accordance with the Construction Documents or
the Contract Documents, then an equitable deduction from the Contract Sum or
Guaranteed Maximum Price shall be made by agreement between Contractor and
Owner. Until such settlement, Owner may withhold such sums as Owner deems
just and reasonable from moneys, if any, due Contractor. The settlement shall not
be unreasonably delayed by the Owner and the amount of money withheld shall
be based on estimated actual cost of the correction to Owner.”

141. 813.1 and 13.1.1 are amended to read as follows:

13.1 GOVERNING LAW

13.1.1 The Contract shall be governed by the laws of the State of Texas, and any
litigation shall be conducted in state distriet®court. Mandatery and exclusive
venue for any disputes shall be in Gray County.

142. 813.2 and all of its subsections are amended and replaced in entirety to read as
follows:

13.2 SUCCESSORS AND ASSIGNS

13.2.1 The Owner and Contractor wespectively bind/ themselves, their partners,
successors, assigns @and legal representatives to the other party hereto and to
partners, successors, assigns and' legal representatives of such other party in
respect to covenants, agreements and obligations contained in the Contract
Documents#Neither party to the Contract shall assign the Contract, in whole or in
part, without written.consent of the other. If either party attempts to make such an
assignment \without sueh consent, that party shall nevertheless remain legally
responsible for all obligations under the Contract.

13.2.2 The invalidity of any part or provision of the Contract Documents shall not impair
or affect In any manner whatsoever the validity, enforceability or effect of the
remainder/of the Contact Documents.

143. 813.5 and 13.5.1 are amended to read as follows:

13.5 TESTS AND INSPECTIONS

13.5.1 Tests, inspections and approvals of portions of the Work shall be made at
appropriate times as required by the Contract Documents and Construction
Documents and by applicable laws, statutes, ordinances, codes, rules and
regulations or lawful orders of public authorities with jurisdiction over the Work.
Unless otherwise provided, the Contractor shall make arrangements for such tests,
inspections and approvals with an independent testing laboratory or entity
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acceptable to the Owner, or with the appropriate public authority, and shall bear
all related costs of tests, inspections and approvals, which shall be provided in the
cost of the Work. The Contractor shall give the Architect timely notice of when
and where tests and inspections are to be made so that the Architect may be
present for such procedures. Provided, however, the Owner shall bear costs of (1)
tests, inspections or approvals that do not become requirements until after bids are
received or negotiations concluded, and (2) inspection services, testing of
construction materials engineering and verification testing necessary for Owner’s
acceptance of the facility, as set out in Texas Government Code,.Chapter 2269.

144. 813.5.2 is amended to read as follows:

13.5.2 If the Architect and Owner or public authorities having jurisdiction determine that
portions of the Work require additional testing, inspeetion or approval not
included under Section 13.5.1, then the Owner'shall provide er/contract for such
additional testing, inspection or approval. Architect, Owner and Contractor shall
cooperate for the timely scheduling of sueh test and inspections.

145. 813.6 is amended to read as followss

13.6 INTEREST

Undisputed payments due and unpaid under the Gontract Documents shall bear
interest from the date payment s due at such rate as provided by Texas
Government Code 82252.025. Any such payment shall be deemed overdue on the
thirty-first day after Ownerreceived Architect's invoice or Contractor's Certificate
for Paymentsfor the Architect,if Owner's Board of Trustees meets more than once
per month. Anysueh payment shall be deemed overdue on the forty-sixth day
after Owner receives Architect's invoice or Contractor's Certificate for Payment
from the Architect, /if Owner's Board of Trustees meets once a month or less
frequently. No interest shall be due on sums properly retained by Owner, except
as'provided, by law, or on disputed sums unpaid by Owner.

146. 813.7 is amended to read as follows:

13.7 TIME LIMITS ON LITIGATION

The Owner and Contractor shall commence all litigation, whether in contract, tort,
breach of warranty or otherwise, against the other arising out of or related to the
Contract in accordance with the requirements of the dispute resolution method
selected in the Agreement and within the time period specified by applicable law,
but in any case not more than 10 years after the date of Final Completion of the
Work. The Owner and Contractor waive all causes of action not commenced in
accordance with this Section 13.7.
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147.

148.

813.8 and its subsections are added as follows:

13.8 EQUAL OPPORTUNITY IN EMPLOYMENT

13.8.1 The Contractor and the Contractor's Subcontractors shall not discriminate against
any employee or applicant for employment because of race, religion, age,
disability, sex, or national origin. The Contractor agrees to post in conspicuous
places, available to employees and applicants, notices setting forth the
Contractor's nondiscrimination policies.

13.8.2 The Contractor and the Contractor's Subcontractors shall, in all solicitations or
advertisements for employees placed by themgoer on their behalf, state that all
qualified applicants will receive consideration/for employment without‘regard to
race, religion, age, disability, sex, or national origin:

813.9 and its subsections are added as follows;

13.9 RECORDS

13.9.1 Contractor shall at all times through the'date of Final Completion, maintain Job
Records, including, but not limited,to, invoicesy payment records, payroll records,
daily reports, diaries, logs, instructians; drawings, receipts, subcontracts, purchase
orders, vouchers, memoranda, other financial data,.and job meeting minutes
applicable to the Projeet, inya manner which maintains the integrity of the
documents. Job Records mustbe retained by Contractor for at least four (4) years
after the date of Final Completionyof the Project.  Within ten (10) days of
Owner's request, Contracter shall make such Job Records available for inspection,
copying and_auditing by thexOwner, Architect or their respective representatives,
at Owner'siCentral office.

13.972"“1f_Contractor is a /Construction Manager at Risk, then Contractor shall also
maintain, in accordance with the provisions of Section 13.9.1, the following:
subeontract files, including proposals of successful and unsuccessful bidders, bid
recaps and subcontractor payments; original estimates; estimating work sheets;
general ledger entries detailing cash and trade discounts received; insurance
rebates and dividends; and any other supporting evidence deemed necessary by
the.Owner to substantiate charges related to the Contract.

13.9.3 Contractor shall keep a full and detailed financial accounting system and shall
exercise such controls as may be necessary for proper financial management
under this Contract; the accounting and control systems shall be satisfactory to the
Owner and shall be subject to the provisions of Section 13.9.1.

13.9.4 Contractor shall keep all Construction Documents related to the Project, subject to
the provisions of Section 13.9.1, provided, however, Contractor shall not destroy
said documents until Contractor has confirmed with Owner in writing that Owner
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has obtained a copy of all as-built drawings.

13.9.5 In the event that an audit by the Owner reveals any errors/overpayments by the
Owner, then the Contractor shall refund to the Owner the full amount of such
overpayments within thirty (30) days of such audit findings, or the Owner, at its
option, reserves the right to deduct such amounts owed to the Owner from any
payments due to the Contractor.

149. 813.10 and its subsections are added as follows:

13.10 PROPRIETARY INTERESTS AND CONFIBENTIAL INEFORMATION

13.10.1 Neither Architect nor Contractor shall use ‘the“image or ‘likeness.of Owner's
Project or Owner's official logo or emblem and anyother trademark, service
mark, or copyrighted or otherwise protected information of Owner, without
Owner's prior written consent. ContractorgandyArchitect shall not have any
authority to advertise or claim that Owner endarses Architect or Contractor's
services, without Owner's prior written gonsent.

13.10.2 Neither Architect nor Contractor,_shall disclose any confidential information
which Comes into the possessign of Architect or Contractor at any time during the
Project, including but not limited to, the locationhand deployment of security
devices, security access c0des;, student likenesses, student record information or
employee information.

13.10.3 The parties acknowledge, that, as a public entity in the State of Texas, Owner is
subject to, andgmust complyawith, the provisions of the Texas Public Information
Act, TexassGovernment Code Section 552, et seq.

150. 8813.11 and 12 are'added as follows:

13.11 NO ISRAEL BOYCOTT CERTIFICATION. To the extent required by law,
Contractor certifies that during the term of this Contract, it does not boycott Israel
and will‘not boycott Israel. “Boycott” means refusing to deal with, terminating
business activities with, or otherwise taking any action that is intended to
penalize, inflict economic harm on, or limit commercial relations specifically with
Israel, or with a person or entity doing business in Israel or in an Israeli-controlled
territory, but does not include an action made for ordinary business purposes.

13.12 COMPANIES ENGAGED IN BUSINESS WITH IRAN, MCLEAN, OR A
FOREIGN TERRORIST ORGANIZATION. In accordance with Texas
Government Code, Chapter 2252, Subchapter F, Owner is prohibited from
entering into a contract with a company that is identified on a list prepared and
maintained by the Texas Comptroller or the State Pension Review Board under
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151.

152.

153.

Texas Government Code Sections 806.051, 807.051, or 2252.153. By execution
of this Contract, Contractor certifies to Owner that it is not a listed company
under any of those Texas Government Code provisions. Contractor hereby
voluntarily and knowingly acknowledges and agrees that this Contract shall be
null and void should facts arise leading the Owner to believe that the Contractor
was a listed company at the time of this procurement.

814.1 and subsection 14.1.1 are amended to read as follows:

141

TERMINATION BY THE CONTRACTOR

14.1.1 The Contractor may terminate the Contract if the Work is stopped for aperiod of

ninety (90) consecutive days through no act or fault of ‘the,Contractor or a

Subcontractor, Sub-subcontractor or their agents or employees or any other

persons or entities performing portions of the Work“under direct or indirect

contract with the Contractor, for any of the following reasons:

| Issuance of an order of a court or other public authority having jurisdiction
that requires all Work to be stopped;

2 An act of government, such as a declaration /of national emergency that
requires all Work to be stopped; or

3 Because Architect hasmotissued a Certificate for Payment and has not
notified the Contractor of the reason faor withholding certification as
provided in Section 9.4:1, or because the Owner has not made payment of
undisputed sums due on an approved Certificate for Payment within the
time stated in the Contract Deguments.

A4 This subsectioniis deleted inits entirety.

814.1.3 is amended to read as follows:

14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2 exists, then, after the

applicable time period, the Contractor may, upon ten (10) days’ written notice to
the Owner and Architect, terminate the Contract and recover from the Owner
payment for Work executed, and for proven unrecoverable loss with respect to
materials,/equipment, tools, and construction equipment and machinery incurred
to the date of termination.

814.1.4 is amended to read as follows:

14.1.4 If the Work is stopped for a period of ninety (90) consecutive days through no act

or fault of the Contractor or a Subcontractor or their agents or employees or any
other persons performing portions of the Work under contract with the Contractor
because the Owner has repeatedly failed to fulfill the Owner’s obligations under
the Contract Documents with respect to matters important to the progress of the
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Work, the Contractor may, upon twenty (20) additional days’ written notice to the
Owner and the Architect, terminate the Contract and recover from the Owner as
provided in Section 14.1.3.

154. 814.2, subsection 14.2.1 and all of sub-subsections are amended and replaced
in entirety to read as follows:
142 TERMINATION BY THE OWNER FOR CAUSE
14.2.1 The Owner may terminate the Contract if the Contractor

1

2

repeatedly refuses or fails to supply enough properlysskilled workers or
proper materials;

fails to make payment to Subcontractors for materials or /labor in
accordance with the respective agreements between the €ontraetor and the
Subcontractors;

repeatedly disregards applicable laws, statutes, ordinances, codes, rules
and regulations, or lawful orders of a_publie,authority;

otherwise is guilty of substantial breach of a provision of the Contract
Documents;

fails to furnish the Owner, upon request, with assurances satisfactory to
the Owner, evidence of the Contractor's ability to complete the Work in
compliance with all the fequirements of the Contract Documents;

engages in worker misconduct inyviolation of Article 3.3.2 or engages in
conduct that would constitute a violation of state or federal criminal law,
including but not limitedyto, the/laws prohibiting certain gifts to public
servants, or gngages in conduct that would constitute a violation of the
Owner's ethics'ar conflict oF interest policies; or

fails togproceed “continuously and diligently with the construction and
completiony, of the'” Work, except as permitted under the Contract
Documents:

155. /814.2.2 and its subsections are amended to read as follows:

14.2.2 When any ‘of the above reasons exist, the Owner, subject to any prior rights of the
surety, may without prejudice to any other rights or remedies of the Owner and
after giving the Contractor and the Contractor’s surety, if any, seven days’ written
notice, terminate employment of the Contractor and may, subject to any prior
rights of the surety:

1

Exclude the Contractor from the site and take possession of all materials,
equipment, tools, and construction equipment and machinery thereon
owned by the Contractor;

2 Accept assignment of subcontracts pursuant to Section 5.4; and
3 Finish the Work by whatever reasonable method the Owner may deem
expedient. Upon written request of the Contractor, the Owner shall furnish
to the Contractor a detailed accounting of the costs incurred by the Owner
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in finishing the Work.

156. 814.2.4 is amended to read as follows:

14.2.4 If the costs of finishing the Work, including compensation for the Architects'
services and expenses made necessary thereby, and other damages incurred by the
Owner and not expressly waived, exceed the unpaid balance of the Contract Sum,
then the Contractor and/or its Surety shall pay the difference to the Owner. The
amount to be paid to the Owner shall be certified by Architeet"upon application.
The obligation for payment shall survive termination of the Contract.

157. 814.2.5is added as follows:

14.2.5 The parties hereby agree that: 1) if an order for.relief is entered.on behalf of the
Contractor, pursuant to Chapter 11 of the W.S."Bankruptcy Code; 2) if any other
similar order is entered under any debter relief laws; 3) if’Contractor makes an
assignment for the benefit of one or/more of its creditors; 4) if a receiver is
appointed for the benefit of its creditors; or 5) if/a receiver is appointed on
account of its insolvency, any suchrevent couldsimpair or frustrate Contractor's
performance of the Contract [Documents. Accordingly, it is agreed that upon
occurrence of any such event; Owner shalhbe entitled'to request of Contractor or
its successor in interest/adequate assurance of future performance in accordance
with the terms and conditions of the, Contract Documents. Failure to comply with
such request within‘ten (10) days of delivery of the request shall entitle Owner to
terminate the Contract and'to the accompanying rights set forth in Subparagraphs
14.2.1 through 14.2.6. In-allvevents, pending receipt of adequate assurance of
performance and actual performance in accordance with the Contract Documents,
©wner shall bg entitled'to proceed with the Work with Owner's own forces or
with other Contractors on a time and material or other appropriate basis, the cost
of which will be charged against the Contract Sum.

158. 8§14.2.6 is added as follows:

14.2.6 Asirequired by Texas Government Code Chapter 2253, if a Performance Bond has
been furnished and the Contractor is declared by the Owner to be in default under
the Contract, then the Surety shall promptly perform the Work, in full accordance
with the plans, specifications and Contract Documents. Unless otherwise agreed
in writing between the Surety and the Owner, the Surety shall complete the Work
by the Surety entering into a Contract acceptable to Owner, with a Contractor
acceptable to Owner, and shall obtain new Payment and Performance Bonds as
required by law.
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159. 814.4.3 is amended to read as follows:

14.4.3 In case of such termination for the Owner’s convenience, the Contractor shall be
entitled to receive payment for Work executed and for proven unrecoverable loss
with respect to materials, equipment, tools, and construction equipment and
machinery incurred to the date of termination, but nothing more. Such payment
shall not cause the Contract Sum to be exceeded. Such payment shall not include
overhead and profit for Work not executed.

160. 814.4.4 is amended to read as follows:

14.4.4 Upon determination by a Court of competent jurisdietion that termination of the
Contractor pursuant to Section 14.2 was wrongful, such termination will be
deemed converted to a termination for convenience pursuant to Section 14.4, and
Contractor's remedy for wrongful terminationshall, be limitedyto the recovery of
the payments permitted for termination for convenience as set forth in Section
14.4.

161. 815.1.1is amended to read as follows:

15.1.1 DEFINITION
A Claim is a demand or assertion by the Contractor seeking, as a matter of right,
payment of money,/interpretation of .the Contract terms, extension of time, or
other relief with regpect to the terms of the Contract, the Project or the Work. The
responsibility to substantiate, Claims shall rest with the Contractor.

162. 8§15.112 is amended to readhas follows:

15.1.2 NOTICE OF CLAIMS
Claims bysthe Contractor must be initiated by written notice to the Owner and to
the"Architect. Claims by Contractor must be initiated within 21 calendar days
after occurrence of the event giving rise to such Claim or within 21 calendar days
after the«Contractor first knew or should have known of the condition giving rise
toithe Claim, whichever is earlier. Claims must be initiated by written notice titled
"Notice of Claim" ("Notice") and sent to the Architect and Owner's designated
representative. The Notice shall clearly set out the specific matter of complaint,
and the impact or damages which may occur or have occurred as a result thereof,
to the extent that the impact or damages can be assessed at the time of the Notice.
If the impact or damages cannot be assessed as of the date of the Notice then the
Notice shall be amended at the earliest date that is reasonably possible. It is
imperative that Owner receive timely specific Notice of any potential problem
identified by Contractor in order that the problem can be mitigated or resolved
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163.

164.

promptly. Any claim or portion of a claim by Contractor that has not been made
the specific subject of a Notice within ninety-one (91) days after the occurrence of
the event giving rise to such claim or within ninety-one (91) days after the
Contractor first knew or should have known of the condition giving rise to the
Claim, whichever is earlier, shall be waived. Pursuant to Texas Civil Practices
and Remedies Code 816.071, Contractor agrees that this is a reasonable notice
requirement.

815.1.3 is amended to read as follows:

15.1.3 CONTINUING CONTRACT PERFORMANCE

Pending final resolution of a Claim, except a$ otherwise agreed. in writing or as
provided in Section 9.7 and Article 14, the Contractor, shall proceed diligently
with performance of the Contract and the Owner“shall continue to make
undisputed payments for Work performedsinmaccordancewwith the Contract
Documents.

815.1.4 is amended to read as follows:

15.1.4 CLAIMS FOR ADDITIONAL COST, OR™“ AN INCREASE IN THE

CONTRACT SUM

If the Contractor wishes' to make, a Claim for additional cost or an increase in the
Contract Sum, written 'notice as provided herein shall be given to Owner and
Architect before proceeding to execute the Work. Prior notice is not required for
Claims relating to an “emergency endangering life or property arising under
Section 10.47 The Architect»will promptly investigate such Claim and report
findings and a recommended resolution in writing to the Owner and Contractor.
If the Claim isapproved by Owner's Board of Trustees, or Owner's representative
if provided for herein, then Contractor shall proceed with the execution of the
Work _that is ‘thewsubject matter of the Claim. If the Claim is rejected by the
Owner, then Contractor may pursue alternative dispute resolution as provided for
inthe Contract Documents.

165. 815.1.6Gis;amended to read as follows:

15.1.6 CLAIMS FOR CONSEQUENTIAL DAMAGES

The Contractor waives all Claims against Owner for consequential damages
arising out of or relating to this Contract including, but not limited to, any amount
owed as compensation for the increased cost to perform the Work as a direct
result of Owner-caused delays or acceleration.

166. 815.1.6.1 is deleted in its entirety.
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167. 8§15.1.6.2 is deleted in its entirety.

168. 815.2 and all of its subsections are amended and replaced in entirety to read as
follows:

15.2
15211

RESOLUTION OF CLAIMS AND DISPUTES

Recommendation of Architect. Claims by the Contractor against the Owner,
including those alleging an error or omission by the Architect shall be referred
initially to the Architect for written recommendation. An initial_recommendation
by the Architect shall be required as a condition precedent to mediation or
litigation of all Claims by the Contractor arising.prior to the'datesfinal payment is
due, unless 30 days have passed after the Claim has been referred to the /Architect
with no recommendation having been rendered by theArchitect:

15.2.2 The Architect will review Claims and within ten days of the receipt of the Claim

take one of the following actions: (1) requestadditional supporting data from the
Contractor, or (2) make a written recommendation to,the QOwner, with a copy to
the Contractor.

15.2.3 In evaluating Claims, the Architectsmay, but'shall not’be obligated to, consult with

15.2.4

or seek information from either party or from persons with special knowledge or
expertise who may assist the Architect'in making a written recommendation.

If the Architect requests a party to provide a response to a Claim or to furnish
additional supporting data, such party’shall respond, within ten days after receipt
of such request, and shall.either provide a response on the requested supporting
data, advise thesArchitect:when.the response or supporting data will be furnished
or advise the Architect that no supporting data will be furnished.

15215 Fallowing receipt of/the Architect's written recommendation regarding a Claim,

15.2.6

the Owner and Contractor shall attempt to reach agreement as to any adjustment
to_therContract'Sum or Guaranteed Maximum Price and/or Contract Time. If no
agreement can be reached, then either party may request mediation of the dispute
pursuant to Section 15.3.

Upensreceipt of a Claim against the Contractor or at any time thereafter, the
Architect or the Owner may, but is not obligated to, notify the surety, if any, of
the nature and amount of the Claim. If the Claim relates to a possibility of a
Contractor's default, the Architect or the Owner may, but is not obligated to,
notify the surety and request the surety's assistance in resolving the controversy.

169. 815.2.6.1 is deleted in its entirety.

170. 815.2.7 is deleted in its entirety.

AMENDMENTS TO AIA DOCUMENT A201-2007 Page 74

MCLEAN ISD

LOD1BBQ (5/1/2020)



171. 8§15.2.8 is deleted in its entirety.
172. 815.3 and all of its subsections are amended and replaced in entirety to read as
follows:

153 ALTERNATIVE DISPUTE RESOLUTION

15.3.1 Any Claim arising out of or related to the Contract, except Claims relating to
aesthetic effect and except those waived under the terms of the Contract
Documents, shall, after written recommendation by the Architect.or 30 days after
submission of the Claim to the Architect, be subject to mediation at the request of
either party. Owner and Contractor expressly,agree that /mediation shall be a
condition precedent to the initiation of any litigatien arising.oeut of such Claims.
Claims for injunctive relief shall not be subject to this'Section.”

15.3.2 The parties shall endeavor to resolve their Claims by ‘mediation. Requests for
mediation shall be filed in writing with the other party to the Centract. Mediation
shall be subject to and in accordance with Chapter154 of the Texas Civil Practice
& Remedies Code. Mediation shall beyconducted by a mutually-agreed-upon
mediator. In the event that the parties’are unable to agree on a mediator, then the
mediation shall be conducted by_the Center‘forPublic Policy Dispute Resolution
at the University of Texas School of Law.”

15.3.3 The parties shall share the mediator’s fee'equally and, if any filing fee is required,
shall share said fee equally. Mediation shall be held within the county where the
Owner's main administrative office issfocated, unless another location is mutually
agreed upon by the parties. Agreements reached in mediation shall be reduced to
writing, considered for approval-by the Owner’s Board of Trustees, signed by the
parties if approvedhby the Board of Trustees, and, if signed, shall thereafter be
enforceable as provided by the laws of the State of Texas.

15.3.4 Any claim not,resolved in mediation shall be subject to litigation pursuant to
Section'13.1.

173. 815.4 and subsection 15.4.1 are amended to read as follows:

154 NO ARBITRATION

15.4.1 Notwithstanding anything to the contrary in the Contract Documents or in any
document forming a part hereof, there shall be no mandatory arbitration for any
dispute arising hereunder.

174. 8815.4.1.1, 15.4.2,15.4.3, 15.4.4, 15.4.4.1, 15.4.4.2 and 15.4.4.3 are deleted in
its entirety.

175. 815.5is added as follows:
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15,5 Contractor stipulates that Owner is a political subdivision of the State of Texas,
and, as such, enjoys immunities from suit and liability provided by the
Constitution and laws of the State of Texas. By entering into this Agreement,
Owner does not waive any of its immunities from suit and/or liability, except as
otherwise specifically provided herein and as specifically authorized by law.

176. 815.6 is added as follows:

15.6  In any adjudication under this Agreement, reasonable and necessary attorneys'
fees may be awarded to the prevailing party.

EXECUTED this day of May, 2020.

OWNER: CONSTRUCTION MANAGER:
MCLEAN INDEPENDENT SCHOOL

DISTRICT

By: By:

Oscar Muniz, Superintendent
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